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PREFACE 

TO THE SECOND EDITION. 

In the Preface to the first Edition, the Authors remarked 
that their Work could not expect the indulgent considera- 
tion which it might reasonably have claimed if it had 
appeared before the Conveyancing Act of 1881 had 
been subjected to discussion; and they ventured to 
express a hope that they had been enabled to use 
their advantages to make the book more useful than 
it would otherwise have been. They are encouraged 
to believe that in some degree their efforts have been 
successful. 

A Commentary on the Settled Land Act, 1882, has 
been added to this Edition, The Commentary on the 
Conveyancing Acts has been revised, and extensive 
additions have been made thereto. The elucidation of 
all these enactments is rendered more difficult by the 
fact that very few decisions upon them emerge from 
the secrecy of the Judges' Chambers. 

The Authors have ajssumed that their readers will 
prefer to study the Acts rather than a paraphrase, and 
have therefore excluded mere repetitions of the sections 
from their notes. Care has been taken to make the 
printed text of all the Acts an exact reproduction of 
the copies issued by the Queen's Printer. 
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IV PREFACE. 

The Cases have been brought down to the end of 
December, 1883. References to all the Reports will be 
found in the Table of Cases. The new series of the 
Law Journal Reports and Law Times Reports are cited 
without any addition. The new series of the Jurist is 
indicated by the addition of " N. S." 

It is hoped that the introductory essay on the Law 
of Real Property, which has been revised and greatly 
enlarged, may be found of some assistance towards 
elucidating the subjects with which the Acts contained 
in this present Work are mainly concerned. The 
materials have throughout been drawn from the original 
sources. 

Lincoln's Inn, 

Id January, 1884. 
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A SHORT TREATISE 



OW 



THE LAW OF EEAL PEOPERTT 



IN BELATION TO 



CONTEYANCINa 



INTRODUCTORY REMARKS. 

Thb Eeal Property Law of England had its origin at a time when 
land, and its rents and profits, constituted nearly the whole tangible 
wealth of the country. The vast increase in modem times of kinds 
of property called moveable has lessened in a corresponding degree 
the importance of rules and principles which are applicable to real 
property alone; and the tendency of legislation has long been to 
assimilate real property law to the law of moveable property. But, 
in spite of the numerous simplifications which have been effected 
during the last half-century, the bulk of the law peculiar to real 
property is still large, and it still contains not a few intricate and 
abstruse technicalities, which are undoubted law, and would certainly 
be recognized as such by the Courts. Of these technicalities some, 
being little used in the common practice, only emerge at rare 
intervals and under extraordinary circumstances from their normal 
obscurity. But others are of more frequent occurrence, and some 
are in constant use ; nor can the practice of conveyancing be exer- 
cised with prudence and safety, or the recent Acts be completely 
understood, without a thorough knowledge of the whole. 

The following sketch will comprise some account of (I) Tenure ; 

(II) The nature, duration, qualities and incidents of estates; and 

(III) The methods by which estates may be created or transferred ; 
that is, assurances in general. In the absence of express mention, its 
remarks will be restricted, so far as they refer to estates, to legal 
estates of freehold in land, and, so far as they refer to assurances or 
conveyances, to assurances, other than testamentary dispositions, by 
which legal estates of freehold in land can be created or transferred. 
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2 INTRODUCTORY REMARKS. 

It is obviously impossible, within the present limits, to enter upon 
the details of practical conveyancing ; but the information which is 
here collected together, has a special bearing upon the work of the 
conveyancer, as distinguished from that of the pleader and advocate. 

Notwithstanding the present decayed state of its general application 
and importance, some knowledge of the essential characteristics of 
tenure is necessary to the adequate treatment of the other two 
branches of the subject; nor without such knowledge is a clear 
apprehension possible of some distinctions which are still of practical 
importance; such as the distinctions between (1) Eent which is 
incident to tenure ; (2) Eent which is not incident to tenure, but is 
a tenement, and is capable of being the subject of estates limited by 
analogy to estates in land ; and (3) Eent incident to a reversion. 

The whole social and political organization of the kingdom rested 
upon tenure as its foundation for about four centuries after the 
Norman Conquest. Its political importance had declined to a 
shadow of its former self at the end of the reign of Henry YII. ; 
but for another century and a half it continued to flourish in fall 
vigour, as an acknowledged source of legal rights, at all events as 
between the crown and the tenants of the crown in capites until the 
passing of the statute 12 Car. 2, c. 24. The abolition by that statute 
of the rights enjoyed by the crown in respect of its freehold tenants, 
is the chief cause why the evidence of freehold tenure has for a long 
time been much less carefully preserved than the evidence of copyhold 
tenure. Though the growing importance of the political franchise 
subsequently gave to freehold tenure, which carried with it the 
right to vote at the election of knights of the shire, a new political 
importance, this was in a great measure lost by the passing of the 
Eef orm Act ; and even previously to Ihat time it did not much favour 
the careful preservation of evidence of freehold tenure, because all 
tenure is presumed to be freehold unless proved to be copyhold. 
The decreased practical importance of freehold tenure has led to 
something like oblivion of its existence ; and the word tenure is often 
used in reference, not to the tenure properly so called, but to the 
quantum of the estate or interest of the tenant. 

The practical consequences of tenure are now almost confined to 
(1) rights by escheat, which are seldom claimed, in respect of free- 
holds, except by the crown ; (2) rights of the lord in respect of copy- 
holds of the manor ; (3) rights of the lord on the one hand, and of 
the commoners on the other, in respect of the waste lands of the 
manor. The importance of manorial rights, whether of lord or 
tenant, as distinguished from proprietary rights, is being rapidly 
reduced by the enfranchisement of copyholds and the endoeure of 
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wastes; though some check has been recently given to the latter 
process. Ancient quit-rents affecting freehold lands and undoubted 
incidents of their tenure, still exist ; but the change in the value of 
money makes them of little importance, unless as evidence to support 
a title by escheat. These also will tend to be extinguished by the 
operation of sect 46 of the Conveyancing and Law of Property Act, 
1881. 



Part I.-OW TENITBE. 



Chapter I. 

TENTJEE BY THE COMMON LAW. 

By the doctrine of the common law, all the land in England is either 
in the hands of the king himself, or is held of him by his tenants in 
capite* The king is therefore styled, xar 6?ox>iv, the Lord Para- 
mount ; as being the " sovereigne lord, or lord paramount, either 
mediate or immediate, of all and every parcell of land within the 
realme." (Co. Litt. 65a.) To this rule there is no exception ; but 
Hargrave seems to surmise that allodial lands may still exist in 
Scotland. In case of a failure of heirs of ^ the person entitled, it 
would be impossible for a person in possession to withstand a claim 
by escheat of the crown, upon a plea that the land was allodial^ or not 
held of any lord. The tenants of the crown in capite are commonly 
referred to as "the tenants in capite ;^^ and that phrase imports, in 
the absence of any addition, tenure of the crown, though tenure in 
capite might in fact be holden of a subject. (Co. Litt. 73a.) Under 
the tenants in capite came others who held of them ; and tmtil the 
statute of Quia Emptores prevented the practice of subinfeudation 
from being carried further, the tenants of the tenants in capite might, 
by the common law, convey lands in fee simple to tenants of their 
own, and these again to others under them, and so on theoretically 
ad infinitumj'f though in practice the successive links could not bo 

* For some pmposes it is necessary to di8tin&:ui8h between tenants of the king 
vi de corona and ui de honore, Qlie former held by direct grant from the king. 
The latter held of the king only by reason that the land-barony (honoiuO ot 
which they held had come to the king's hand by forfeiture or escheat. They 
held of the king by the same eerrices as of the barony before it came to the 
king's hand. A fag. Cart, (9 Hen. 3)cap. 31. 

t As is shown by the Statute of Westminster 2(13 Edw. 1), c. 32 ; which, in 

b2 
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very numerous. After the last-mentioned statute, though successive 
feoffments in fee might be made, yet the feoffee did not hold under 
the feoffment of the feoffor, but, imder the statute, of the chief lord 
of the fee. 

The tenure by which this system was held together, because it 
existed by force of the common law, is often styled tenure by the 
conmion law or common law tenure. Since the decadence of the feudal 
system, which has deprived the true doctrine of tenures of nearly aU 
its practical importance, the word tenure has often been confused 
with terms referring to the quantum of the tenant's estate : a confusion 
which is chiefly due to the fact, further referred to in the next para- 
graph, that common law tenure is found only in connection with 
estates having a certain conventional quantum. But the word properly 
denotes the specific feudal relation subsisting between the lord and the 
tenant; and it refers only to those relations which were comprised 
within the feudal organization of the realm, and does not extend to 
the relation between a reversioner and a termor for years. Until the 
Statute of Gloucester (6 Edw. 1) gave a partial, and the 21 Hen. 8, 
0. 15, gave a complete, remedy, the reversioner, as common law 
tenant of the freehold, had power to destroy the term of years at 
his own will and pleasure, by suffering a collusive recovery* (Co. 
Litt. 46a.) 

There does not necessarily exist any definite relation between the 
nature of the tenure by which the tenant holds, and the quantum of 
the estate held by the tenant ; but an invariable custom did, in fact, 
establish such a definite relation, and also went a considerable way 
towards maintaining a definite relation between the nature of the 
tenure and the political status of the tenant. Thus it is the fact 
(1) that common law tenure was always associated with estates not 
falling below a certain conventional quantum; and (2) that such 
tenure was so far associated with the status of a free man, that the 
grant to a villein by his lord of an estate to be held thereby, or 
(which is the same thing) the grant of an estate not falling below 
the standard quantum^ would operate as an enfranchisement. (litt. 
sect. 206.) From its connection with political status the conmion 

order to prevent evasion of the Statutes of Mortmain by means of feigned reco- 
veries, enacted that the hona fides of default made by the defendant in actions of 
recovery brought by ecclesiastical persons should be inquired by a jury; and 
that, if it should be found that the demandant had a good title, he should have 
judgment; but if it should be found that he had no right, "the land shall 
accrue to the next lord of the fee, if he demand it within a year from the time 
of the inquest taken ; and if he do not demand it within tibe year, it shall accrue 
to the next lord above, if he do demand it within half a year after the same 
year; and so every lord after the next lord {quilihet dominus post proximum 
dominum) shall have the space of half a year to demand it successively, until it 
come to the king, to whom at length, through default of other lords, the lands 
shall accrue." (2 Inst. 428.) 
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law tenure acquired the name oi/ree or frank tenure^ and the common 
law estates were styled estates of freehold. These estates remain, in 
point of quantum^ the same now as in the days of Littleton ; but the 
practical importance of the distinction between estates of freehold and 
estates not of freehold, has been much lessened. Moreover, certain 
important distinctions have been enacted by statute, between estates 
of mere freehold arising under a settlement, and estates of mere free- 
hold taken under a lease granted at a rent. 

Both the nomenclature and the history of tenures shows that, so 
long as the feudal system retained its practical importance, a strong 
connection existed, both in public opinion and in common practice, 
between free status and free tenure, and between villein status and 
villein tenure. It is probable that, during the early period of the 
Norman conquest, the division between free and villein tenure accu- 
rately corresponded with the division of the population in regard to 
status ; but the connection between tenure and status, at all events after 
the earliest days of the feudal system, was not absolute. (1) A free 
man did not lose his freedom by accepting lands to be held by villein 
tenure. (Litt. sects. 172, 174.) (2) Not only the grant of an estate 
of freehold, but also the grant of a term of years, or any fixed interest 
whatever, greater than a tenancy at will, by the lord to the villein, 
operated as an enfranchisement. {Ibid, sects. 205, 207.) The exist- 
ence of these breaks in the connection between tenure and status is 
sufficiently explained by the leaning in favorem libertatis, which has 
from very early times been a marked feature of English law. (Anglim 
jura in omni oaeu libertaU dant favorem.) 

All free or ooromon law tenure was either in chivalry or in socage. 
(Litt sect. 118.) But this must be understood of lay tenure; for 
frankalmoigne is indubitably entitled to rank as a distinct third kind 
of common law tenure. 

(I.) Tenure in ohivaby comprised, until its abolition in the year 
1660 (which took effect as from 1646) by the 12 Oar. 2, c. 24, the 
following species : — 

1. Grand Serjeanty. (Litt. sect. 168.) This tenure could be of 

none but the crown. {Ibid. sect. 161.) Language has been 
sometimes used which would seem to import that this tenure 
was not destroyed, as a separate species, by the 12 Car. 2, c. 24; 
but the language of the statute better supports the view, that 
grand serjeanty has thereby been converted into free and 
common socage, retaining, nevertheless, its honorary incidents. 

2. Homage Ancestral^ on which some remarks will be made 

shortly. 
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8. KnighUsemcej oommoBly so called, of whioli esooage, oastle- 
guard, &o., were incidental services. . The term escuage is 
sometimes used by metonymy to denote the tenure of which 
it was a prominent incident; for example, in litt. sect. 99. 
Escuage certain j i.e.f payable to a fixed amount, was used to 
denote socage, of which fixity in the extent of the services law* 
fully demandable was the most salient characteristic. But 
when the term is used without any specific addition, it refers 
to knight-service. 

(II.) Tenure in socage, also styled free and common socage, 
comprises : — 

1. Petite Serjeanty. (litt. sects. 159, 160.) This tenure also 

can be of none but the crown. {Ibid, sect. 161.) Sundry 
incidents of this tenure have been abolished by the 12 Oar. 2, 
c. 24, but its name seems to remain. (Harg. n. 1 on Co. Litt. 
108 b.) 

2. Homage Ancestral in Socage. (See Litt. sect. 162.) This tenure 

iaay be said to have been converted into mere fealty ancestral 
by the abolition of homage ; but the conditions under which 
homage ancestral, whether in chivalry or in socage, existed, 
make it very improbable that any specimens survived in 
practice till the Restoration. 

3. Peculiar species of socage, distinguished by thiei association with 

them of peculiar customs ; as for example. Burgage Tenure 
(Litt. sect. 162), distinguished by its frequent connection 
with the custom of borough-english, and also with a custom 
to devise by will lands so held, before the stat. 32 Hen. 8, 
c. 1 ; also Gavelkindy when the word is used to denote the 
tenure and not the attendant customs. Other species might 
perhaps be discriminated, which have not acquired distinct 
names by reason of their rarity and comparative unimport- 
ance. It must, however, be observed, that the practice of 
distinguishing between species of socage or other tenures, by 
their connection with peculiar customs of inheritance, is of 
doubtful propriety ; because an alteration in the tenure does 
not e£Eect any alteration in the associated custom. ( Vide infra^ 
p. 8, note.) 

4. Common Socage^ so styled generally, in the absence of any 

special characteristic. 
It is unnecessary for the present purpose to make any particular 
mention of the burdensome incidents of knight-service and socage in 
eapitij which were abolished, together with all common law tenures, 
except socage and frankalmoigne, by the statute 12 Oar. 2, a 24. 
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(HE.) Prankalmoigne is a species of tenure to which the following 
conditions are necessary : — (1) that the tenant be an ecclesiastical 
corporation, whether aggregate or sole ; (2) that the grant be made 
by the words in Uberd (or purd) ekemosindj or the Norman or English 
equivalents. (Co. litt. 94 b.) But no gift to be held by this tenure 
can be made, since the statute of Quia Emptores, except by the crown, 
(litt. sect. 140.) Even a corporation sole would take a continuing 
estate by the use of the word frankalmoigne without words of succession. 
(Co. litt. 9 b ; 94 b.) Fealty was not due to the lord. (Litt. sect. 135.) 
But if by escheat the lordship passed to a superior lord {Ibid, sect. 141), 
or if by alienation the lands passed to a new tenant {Ibid, Bed. 139), 
fealty became due, and the tenure was converted into soeage, even 
though the new tenant were an ecclesiastical person, for the tenure 
of frankalmoigne could only subsist between donor and donee. (litt. 
sect. 141 ; 2 Inst. 602.) 

No definite or specified services could be reserved to the lord on a 
gift in frankalmoigne, but a general obligation was implied to say 
prayers and masses for the souls of him and his heirs. If any definite 
or specified ecclesiastical service was annexed to the gift, the tenure 
was not properly frankalmoigne, but by Dimne Service. (litt. sect. 
137.) Therefore it would be the more strictly correct method to 
treat frankalmoigne as being only one species or sub-division of 
spiritual tenure^ as Lord Coke says the old books did. (Co. litt. 97 a.) 
A reservation of a secular service, such as a rent, was void, as being 
repugnant to the nature of a grant purporting to be made in frank- 
almoigne. {Ibid,) 

Frankmarriage (sometimes vaguely coupled with frankalmoigne, and 
sometimes erroneously styled a tenure) was the name not of a species 
of tenure^ but of a species of estate; viz., an estate in special tail* given 
to a man and his wife and the heirs of their two bodies, in considera- 
tion of the marriage and of a near blood relationship between the 
donor and one of the parties to the marriage ; which estate had some 
peculiar characteristics distinguishing it from an estate in special tail 
not limited upon those particuleir considerations. (See Co. Litt. 21b.) 

Frankmarriage was a word of limitation sufficient (when the 
postulated state of the facts actually existed) to confer such an estate 
in special tail without the word heirs. 

Somage and Fealty were not themselves tenures, but incidents of 
tenure : homage being due only in respect of estates of inheritatwe 

* At common law, before the statute De Donii had given to conditional fees the 
peculiar characteristics which have caused them to be distinguished as fees tail 
or estates tail, the estate created by a gift in frankmarriage was a conditional 
fee. 
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(Litt. sect. 90), and being almost confined to tenure in cliivahy, 
though it was sometimes f oimd as a rare incident of socage tenure 
{Ibid. sect. 117) ; while fealty not only pertained equally to chivaby 
and socage, but by custom also to copyhold and customary tenure, 
and even to a reversion (Co. litt. 93 a), and was due in respect of 
every estate and interest in land, except a tenancy at will other than 
the customary tenancy upon which copyhold tenure depended ; but 
(as above remarked) not in respect of lands held in frankahnoigne. 
It sometimes happened that homage, or fealty, was the sole obligation 
which the tenant was bound to discharge ; of which the best known 
example is the case of lands held by homage ancestral, where the tenant 
and his ancestors had held the land, either of the same lord and his 
ancestors or of the same corporation, time out of memory, by homage 
alone. (Litt. sect. 143, and Lord Coke's comment.) This tenure 
tends by its nature rapidly to become extinguished ; since it requires 
for its validity a double prescription, one on the side of the lord and the 
other on the side of the tenant. It is sometimes mentioned as though 
it had been a special tenure ; but may more properly be regarded as 
knight-service (in some rare cases, conmion socage) which had lost or 
never acquired burdensome incidents. We have seen how tenure in 
frankalmoigne might be converted into socage, with no service incident 
to it except fealty, either by alienation or by escheat. 

Homage was abolished by 12 Car. 2, c. 24 ; but fealty remains due, 
if demanded ; though long neglect would, in many cases, make the 
title, where it exists, difficult to prove in respect of freehold tenure. 
On admittances to copyholds, where the title is dear, it is usual 
expressly to respite the tenant's fealty. 

Gavelkind (in its usual sense *) and borough-english are not tenures, 
but customary modes of devolution affecting lands in particular places, 
by virtue of which the inheritance of them descends differently from 
the course of descent prescribed by the common law, although the 
tenure is socage, and the words of limitation used to create the estate 
are those used to create common law fees. 

Gtkvelkind is found as a custom most commonly, but not exclusively, 

♦ The word gavelkind is used, or confused, in three different senses :— (1) To 
denote the tenure, which is a species of socage haying certain peculiar customs 
connected with it ; (2) to denote the soyen^ particuhirs which together make up 
the custom of Kent ; and (3) to denote only me custom of ec^xmi partition among 
males upon a descent. (Bob. Gav. 3rd ed. p. 9.) But it is conceived that the 
word is not properly used to denote the tenure ; for the custom ** runs with the 
land and not with the tenure " {Ibid. p. 80 ; and see p. 87, 90) ; and the descent of 
copyholds subj ect to the custom is not altered by enfranchisement. {Ibid. p. 92. ) 
Some later writers seem to use the word gavelkind, in conjimction with the 
word tenure, to denote the custom — a higmy inappropriate combination. In 
relation to borough-english, the name of the tenure is burgage tenure. 
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in Kent (Litt. sect. 210, and Lord Coke's comment) ; in which county, 
though the extent of the custom has been curtailed by 31 Hen. 8, c. 3, 
and other private acts, lands are still presumed to be gavelkind until 
the contrary is shown ; and it seems that the word gavelkind is not 
properly used of lands affected by the custom outside Kent, such 
extended usage of the word having been introduced only by the 
disgavelling acts of Hen. 8. (Rob. Grav. 3rd ed. p. 8, note.) 

The descent is to all the sons equally ; and in Kent this quality of 
equal partition extends also to collaterals. The custom affects lands 
subject to it in some other respects besides descent : namely, dower, 
curtesy, alienation by infants, and escheat, together with other less 
important points, some of which are now obsolete ; and the effect of 
the disgavelling acts above referred to is confined to descent alone, so 
that the custom still applies in all other respects. (Rob. Gav. 3rd ed, 
p. 96.) 

Borough-english is a custom affecting lands held by burgage tenure 
within certain ancient boroughs (litt. sect. 165) ; which species of 
socage does not seem to be affected by 12 Car. 2, c. 24. (Harg. n. 1 on 
Co. litt. 116 a.) The descent is here to the youngest son^ to the 
exclusion of all the other children. (Litt. sect. 211.) Various species 
or modifications of the custom, including its extension to collaterals, 
are also found. 

Customs affecting the descent of lands of freehold tenure, such as 
those above mentioned, are found in considerable variety scattered 
about the kingdom. It is said, for example, that in the borough of 
Wareham in Dorsetshire, and in Taunton Dean in Somersetshire, 
lands descend by the custom to both males and females by equal 
partition. (Rob. Gav. 3rd ed. p. 45.) The same custom held good 
of lands in Exeter, until it was abolished by 23 Eliz. c. 12. (Ibtd.) 
Lord Coke (Co. Litt. 140 b) also mentions a manor in Berkshire, 
in which if there be no son, the eldest daughter inherits to the 
exclusion of her sisters, if any. The tenure of freehold lands situated 
within such boroughs and manors might be regarded as so many distinct 
species of socage, which have never acquired special names by reason 
of their rare occurrence ; but it is the usual practice to regard such 
peculiarities of local custom as being modifications either of gavelkind, 
or of borough-english, according to their association with a custom of 
equal partition, or with a custom of descent to the youngest son. 
Customs like these, including the custom to devise before the passing 
of the statutes in that behalf, which are in derogation from the 
common law, may be alleged to exist in boroughs and manors, but 
not in less important places. (Co. Litt. 110 b, and Harg. n. 2 
thereon.) This last remark does not apply to customs favoured by 
the law. 
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Chapter II. 

THE STATUTE OP QUIA EMP TORES. 

By the common law, lands held in fee simple could be alienated, and 
upon alienation a tenure could, if the parties chose, be created between 
the feoffor and feoffee. (2 Inst. 65.) Unless the alienation extended 
to the whole of the lands in the same tenure, the feoffee could not, by 
any act of the parties, be made to hold of the chief lord ; because the 
tenant had no right to divide the lord's seignoiy without his consent. 
(Co. Litt. 43 a.) For several generations such alienations were com- 
mon. "We gather from the preamble to the statute of Quia Emptores 
(18 Edw. 1), that this creation of a sub-tenure might deprive the chief 
lords of the " escheats^ marriages and wardships of lands and tenements 
belonging to their fees." The explanation* of the lords* complaint is 
possibly as follows : — Though the lord might always at common law 
distrain upon the whole land for his services in arrear (2 Inst. 65), 
and also, under the Statutes of Gloucester and Westminster 2, might 
recover the lands by writ of cessavity yet he would lose the benefit of 
escheatSy mamageSy and wardshipSy if his own tenant, having infeoffed 
a sub-tenant, should simply disappear, so that the happening of the 
occasions upon which those benefits arose would not be known ; or if, 
on occasion of the feoffment, no valuable services had been reserved, 
so that the wardship of the tenant was the unlucrative wardship of a 
person entitled to nothing but a bare seignoiy. 

It is noteworthy that, notwithstanding the lord's right at common 
law to distrain for the services, the latest version of Magna Carta 
(9 Hen. 3, c. 32) provided an additional protection for him, by forbid- 
ding the tenant to alienate more than would leave enough to answer 
the services. The remedy afforded by a common law right of distress, 
under which chattels might be seized but could not be sold, was very 
imperfect. The mischief specified in the preamble to Quia Emptores 
was appropriately met by removing all restraint from the alienation, 
and enacting that ^' the feoffee shall hold the same lands or tenements 
of the chief lord of the same fee by such service and customs as his feoffor 
held before." Here the word customs means the same as services. 
(2 Inst. 502.) Magna Carta and Quia Emptores both aimed by 
diflferent means at the same end, " the upholding and the preservation 
of the tenures whereby the lands were holden." {Ibid. 66.) 

The statute (cap. 2) provides for apportionment of the services 

* Blackstone (2 Com. 91) says that the wardships, &c., fell into the hands 
of the mesne lords. There seems to be here some confusion. What the 
superior lord was entitled to was the wardship of his own tenant, the mesne lord, 
not of the mesne lord's tenant ; and the wardship of the mesne lord could not 
possibly fall into the mesne lord's hand. 
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on alienatioii of a part only of the lands. But this applies only to 
services which are in their nature divisible. Of services which do not 
admit of apportionment, some are due, after alienation, from each 
tenant ; some are due from one only ; and some are, and some are 
not, extinguished on the purchase of a portion of the land by the lord. 
{Bruerton^a Casey 6 Rep. 1 ; Talbofs Casey 8 Rep. 104.) The appor- 
tionment is to be made according to the value {pro particuld secundum 
quantitatem mloris)^ and not according to the quantity of the land. 
(2 Inst. 603, 604.) The statute (cap. 3) extends only to lands held 
in fee simple. 

This statute did not exempt the tenants of the crown in cqpite from 
the necessity of procuring the king's licence to alienate, because the 
king's rights, he not being specially named, are not affected by the 
statute. (Co. litt. 43b.) Therefore, (1) if the tenant in capite aliened 
without licence, the crown could dirtrain for a fine upon the land 
(Fitz. N. B. 176 A) ; and, (2) upon such imlicensed alienation, the 
services were not apportioned, but the crown could distrain upon any 
of the tenants for the whole services {Ibid. 235 A). The king's right 
to the fine seems to have been derived from Mag. Cart. cap. 32. 
(Co. litt. 43 b.) 

Blackstone seems to have thought that the statute did not extend 
to the tenants of the crown in captte, in the sense that they might 
subsequently create a tenure in fee simple to be holden of themselves. 
(2 Bl. Com. 91.) But it is uncertain whether he adverted to the 
distinctions between the different senses which the words "extend to" 
may bear. The question seems to be at this day of no practical im- 
portanoe ; because he held that in any case the effect of the statutes 
17 Edw. 2 {De PrerogaticA Regis), o. 6 and 34 Edw. 3, c. 15, is to 
destroy all subinfeudations of later date than the commencement of 
the reign of Edward I. But the inference is perhaps too hasty, that 
" all manors existing at this day must have existed as early as King 
Edward the first." Charters have sometimes been granted by the 
crown, and confirmed by parliament, empowering subjects to create 
manors since that date ; of which an example may be found in the 
case of Delacherois v. DelacheroiSy 11 H. L. C. 62. In that case the 
land to which the charter had reference was in Ireland. There can 
be no doubt that, if aided by similar statutory confirmation, a charter 
authorizing the creation de novo of manors in England would be 
valid. 

It is the general effect of the statute of Quia EmptoreSy so often as 
a mesne tenure for a fee simple is extinguished by union of the land 
and the lordship in the same hands, to prevent the mesne tenure from 
being ever again revived by any act of the parties. Thus, by the 
gradual extinction of the mesne tenures, the seignory of all freehold 
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lands held for a fee simple tends to become concentrated in the 
crown. 

A tenure can still be created between donor and donee of lands to 
be held in tail, or for any less estate of freehold. On a gift in tail, 
the reversion in fee remaining in the donor^ the tenure is necessarily 
between donor and donee, and cannot, even by express tenendum^ be 
created between the donee and the superior lord of the donor. But if 
on a settlement the whole fee passes out of the settlor, the tenure, even 
as regards particular estates carved out of the fee, is executed by the 
statute in the superior lord. (2 Inst. 505. See also Litt. sect. 215 ; 
Perk. sect. 637.) 



Chapter III. 

THE STATUTE 12 Car. 2, c. 24, 

This loosely-drawn statute, like the Statute of Frauds, is with much 
plausibility ascribed to Lord Hale — a report which Hargrave would 
willingly discredit. (Harg. n. 1 on Co. litt. 108 a.) Its language 
is marked by an iteration, always inept and sometimes perversely 
maladroit, which is a surprising feature of such authorship. By it 

(1) the Court of Wards and Liveries is abolished, and the burdensome 
incidents of knight-service and of socage in capite, including fines for 
alienations, are discharged as from the 24th February, 1645, since 
which date the Court of Wards and Liveries had ceased to hold sittings ; 

(2) all tenures, whether of the king or of any person or corporation, 
are turned into free and comimon socage as irom the same day; (3) all 
conveyances and devises of any hereditaments made since the same 
day are to be expounded as if the same hereditaments had been then 
held in free and common socage ; (4) certam statutes passed for the 
establishment and regulation of the abolished court are repealed; 
(5) all tenures thenceforward to be created are to be and to be 
adjudged free and common socage only. (Sects. 1 — 4.) 

The savings out of the Act require more particular mention. It 
does not take away — 

1. Eents certain, heriots or suits of court belonging or incident to 

any former tenure now taken away or altered by virtue of 
this Act, or other services incident to tenure in common socage, 
or the fealty and distresses incident thereunto (sect. 5) ; 

2. Fines for alienation due by particular customs of particular 

manors and places, other than fines for alienation of lands or 
tenements holden immediately of the king in capite (sect, 6) ; 
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3, The Act does not take away tenures ia frankalmoigney or subject 

them to any greater or other services than they then were 
subject to ; nor does it alter or change any tenure by copy of 
court-roll or any services incident thereunto ; nor does it take 
away the honorary services of grand serjeanty (sect. 7) ; but 
there is no saving of the last-mentioned tenure ; 

4. Nothing in the Act is to infringe or hurt any title of honour, 

feudal or other, by which any person hath or may have right 

to sit in the Lords' House of Parliament, as to his or their 

title of honour or sitting in parliament, and the privilege 

belonging to them as peers (sect. 10). 

By the conversion of all lay frank-tenements into socage tenements, 

it followed that every freehold tenant acquired the right to devise all 

lands held by him for a fee simple, which right had been given by 

the Statutes of Wills (32 Hen. 8, c. 1, and 34 & 35 Hen. 8, c. 6) 

only partially to tenants by knight-service, but completely to tenants 

in socage. 

It seems clear that, since the passing of this statute, no lay frank- 
tenure other than socage can be created, even by the crown, without 
the assent and confirmation of parliament. 



Chapter IV. 

TENTJEE BY CUSTOM OF THE MANOR (COPYHOLD 

TENURE). 

Customary tenure may be said to exist by virtue of the common 
law, in a sense which is applicable to all matters which the common 
law does not expressly forbid to exist; but this merely permissive 
sense is evidently opposed to the active sense in which common law 
tenure is said to exist by virtue of the common law. The analogous 
active cause of the existence' of customary tenure is local custom ; and 
particuleirly those local customs which regulated the terms upon which 
villein tenants were permitted to hold land. Thus Littleton (sect. 172) 
says, that " tenure in villenage is most properly when a villein holdeth 
of his lord, to whom he is a villein, certain lands or tenements 
according to the custom of the manor, or otherwise, at the will of the 
lord, and to do to his lord villein service." It does, indeed, appear 
from Littleton's language, that lands not parcel of any manor belong- 
ing to the lord of whom they were held, might be held in something 
<»lled villenage ; and by a tenant who was not the lord's villein, or 
not a villein at all but a free man. But for all practical purposes 
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copyhold tenure not only does now, but probably always did, exhaust 
the whole extent of villein tenure or tenure in viUenage ; and originally 
the villein tenants throughout the kingdom were probably conter- 
minous with the villeins by status. Villein tenure, if it was ever 
accepted by free men of lands not parcel of the manor, would differ 
horn villein tenure by custom of the manor in two important respects : 

(1) that the grant was not made or evidenced by copy of court roll; 

(2) that there existed no custom to prevent the lord from asserting 
his right at common law to eject the tenant, who was only his tenant 
at will, whenever he would. So far as such a relation between lord 
and tenant ever existed, it could have been nothing more than a con- 
tract for hiring, determinable at the will of either party, (the tenant 
by hypothesis not being the villein of the lord,) which can be termed 
a tenure only by vague analogy to the true villein tenure by custom 
of the manor, with which it shared two prominent characteristics: 
viz., (1) that the estate, or interest, to which it related was only a 
tenancy at will ; and (2) that the services due in respect thereof were 
of a kind conventionally reputed to be below the dignity of a free 
man. But from early times it has been no unknown thing for free 
men to accept a tenancy of copyholds ; and it is long since any notion 
of villein status has been socially attached to this tenure. 

Copyhold tenure is distinguished by the following characteristics : — 

1. The estates to which it relates are kgal estates, i.e. the custom of 

the manor is, and for centuries has been, recognized by the 
courts, even of law, as conferring a right, though the tenure 
is not by conmion law, and the estate is not freehold. This 
recognition may be traced very high in the history of England, 
perhaps almost to the Norman Conquest. (See litt. sect. 77, 
and Lord Cokeys comment.) 

2. The quantum and mode of devolution of the tenant's estate are 

governed by the custom of the particular manor of which the 
lands are parcel ; but generally the custom follows the conmion 
law ; so that (1) the utmost quantum of the estate is generally 
equal in quantum to a fee simple, and it admits, to the same 
extent as a fee simple, of being cut up into particular estates 
followed by remainders ; and (2) the customary heir is generally 
identical with the heir-at-law. In spite of the difficulty, or 
impossibility, of seeing how, when the law presumes every 
custom to have been in existence at the beginning of the reign 
of Richard I., a custom to intail copyholds can have sprung up 
since the statute Be Bonis, it is settled law that a custom to 
intail copyholds may exist and is a good custom. Entails of 
copyholds of manors in which there is no custom to intail, 
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giye rise to customary conditional fees, which are analogous to 
conditional fees at common law. 

3. The legal estate is acquired by admittance ; the title to admit- 

tance being acquired by surrender according to the custom 
(generally into the lord's hands) to the use of the surrenderee. 
But an admittance made upon and subsequently to a valid 
surrender, relates back to the time of the surrender, and dis- 
places all estates created or attempted to be created by the 
surrenderor subsequently to the surrender. {Benson v. Scott^ 
4 Mod. 251 ; Garth. 276 ; 3 Lev. 385.) 

4. Copyholds held for a customary fee simple, escheat to the lord 

on a failure of heirs of the tenant, in a manner analogous to 
the escheat of common law lands. And curtesy and dower are 
commonly allowed by the custom to the surviving husband and 
wife respectively; but frequently with a variation from the 
common law custom as regards the quantity of land assigned 
and the conditions on which it is held. Dower out of customary 
inheritances is usually Bijlei. free-bench. 

5. If copyholds come to the lord's hands by forfeiture or escheat, 

he may keep them in hand for any length of time without 
prejudice to his power of granting them by copy. (Co. Litt. 
68 b.) But if he should once grant them by any other kind 
of assurance, the copyhold tenure is for ever destroyed and in- 
capable of being restored. 
As we have seen, this tenure and all services incident thereto axe 
expressly saved by the 12 Car. 2, c. 24. 



Chapter V. 

TENUEE BY THE CUSTOM OP ANCIENT DEMESNE 
(CUSTOMARY FREEHOLDS). 

In some manors, chiefly, though it seems not exclusively, those 
of ancient demesne (de antique dominico)^ copyhold tenure is found 
under a peculiar form : some of the tenants holding only by copy of 
the court roll, and being expressed to hold by the custom of the manor, 
but not at the tcill of the lord. The manors so styled are those men- 
tioned in Domesday as being in the hands of Edward the Confessor, 
or "William the Conqueror (2 Inst. 642 ; 4 Inst. 269) ; and they are 
reputed by the law to be ancient patrimonial possessions of the crown, 
which were properly kept in the king's own hands, while other manors 
and honours, when by escheat or forfeiture they came to the crown, 
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were usually after no long time granted out to a new tenant This 
general course of proceeding was established by the necessity of 
keeping the military fiefs full, in order that provision might be made 
for the military defence of the crown and kingdom. The copy- 
holders of these manors had several special privileges (4 Inst. 269), 
now obsolete ; and the omission from their grants of the declaration, 
usual in grants of copyholds, that their tenancy is at the will of the 
lord, gives to their customary inheritances an air of greater dignity, 
though not of greater security, than is possessed by ordinary copy- 
holds. Lord Coke (Cop. sect. 32) seems to have thought that they 
were actually freeholds ; but they share with ordinary copyholds their 
most essential characteristics : (1) existing by force of custom and not 
by force of the common law ; and (2) needing admittance by the lord 
in order to acquire the legal estate. The Iftnds are usually styled 
customary freeholds^ and the interest of the tenant is often styled 
tenant right. 

As previously shown, no land in England, not being in the 
king's hands, can be without a common law tenant of the freehold. 
It is almost superfluous to say that, in the case of ordinary copy- 
holds, the common law tenant is the lord, and the common law seisin 
is in him. (See Litt. sect. 81; the second resolution in Keen v. 
Kirby, 1 Mod. 199 ; also Lovell v. Lovell, 3 Atk. 11, at p. 12^ fin.) 
The doubt whether the same doctrine applies to customary freeholds, 
is perhaps only a question of words. The observation of Lord Coke 
(Cop. sect. 32) that " these kind of copyholders have the frank-tenure 
in them, and it is not in their lords, as in case of copyholds in 
base-tenure," is explained by Blackstone as referring to the interest of 
the tenant in the land, and not to the tenure, (Law Tracts, 3rd ed. 
p. 228.) And, after remarking that the word freehold is often used- 
ambiguously to denote sometimes the duration of the interest, and 
sometimes the tenure, he adds the unanswerable argument, that the 
tenure in question, since it undoubtedly continues to exist, must be 
one of the three following : free and common socage, frankalmoigne, 
or copyhold ; all others having been destroyed by the 12 Car. 2, o. 24. 
The difficulty of supposing it to be either of the two first-mentioned 
tenures is obvious. {Ibid. p. 236.) 

The publication of Blackstone's tract was shortly followed by the 
passing of 31 Geo. 2, c. 14, which gave practical e£Eect to his con- 
clusions, by enacting that no person holding by copy of oourt-roU 
should be entitled to vote at the election of knights of the shire. 

The true criterion between copyhold osA freehold seems to lie in the 
necessity for admittance by the lord in order to gain the legal estate. 
{Thompson v. Rardingcy 1 C. B. 940 ; and the cases there cited. See 
also, 11 H. L. C. at p. 83.) 
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The question is not without practical importance, because, if the 
customary freeholder's estate is not " freehold '' within the meaning 
of sect. 62 of the Conveyancing and Law of Property Act, 1881, he 
cannot create easements by way of use under that section. The Act 
seems to contain nothing to make such lands freehold by statute, if 
they are not freehold by common law. 



Chapi-er VI. 

ESCHEAT. 

A FEE simple, the greatest estate known to the law, absolutely 
exhausts the whole possible interest which anybody can have, by way 
of estate, in the lands, so as to leave no residue (nor even a bare 
poasibility of reverter ^ such as may subsist at common law upon other 
fees) subsisting in anybody else, or susceptible of enlargement, or of a 
change from expectancy into possession, by the determination of the 
fee simple. The lord is the only person with whom the tenant, as 
such, has any connection ; and the only connection between them is 
the tenure. 

This link confers on the lord a peculiar right or title, said to be 
by escheaty upon a failure (whether actual, or by construction of law) 
of the heirs of the tenant. 

The fact that all tenures in fee simple created by private persons 
must be older than Quia EmptoreSy and the general negligence in 
preserving evidence of freehold tenure, make the proof of the title in 
private persons difficult at the present day. In the absence of any 
other claimant, the title is of course in the crown. 

Escheats were either by attainder or without attainder. (Co. litt. 

13 a, 92 b.) Escheats by attainder, often also styled forfeitures, 

were:— 

(1) Quia BmpemuB est per collum, or by judgment of death (which 
took effect by attainder before and irrespective of the execu- 
tion) for felony. The writ of escheat contained the words, 
even when the sentence had not in fact been executed. 
(Fitzh. N. B. 144 H.) This cause of escheat was abolished 
by 33 & 34 Vict. c. 23, s. 1. It never applied to gavelkind 
lands subject to the custom of Kent.* 

• ** For their custom is, * The father to the hough, the son to the plough.* '* 
(1 Doct. & Stu. 0. 10.) But this exemption was not restricted to cases where the 
neir was the son (see Bob. Gav. 3rd ed. p. 291) ; nor was it absolutely restricted 
to gavelkind lands in Kent, though it seems to have been very rarely found 
elsewhere. 
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The judgment required to cause escheat was a regular judgment at 
common law : judgment of death passed by a court martial during 
a rebellion caused no escheat. (Co. litt. 13 a.) 

(2) Quia abjuravit regnum; this abjuration was a privilege allowed, 

upon a claim of sanctuary^ to escape conviction, which 
implied a confession of felony, and had the same effect, 
so far as forfeiture is concerned, as judgment upon con- 
viction. (3 Inst. 217.) This kind of abjuration has long 
since been abolished. (4 Bl. Com. 333.) 

(3) Quia utlegatua est; or by judgment of outlawry upon an indict- 

ment of (capital) felony, which had the same effect, in all 

respects, as judgment upon conviction. (3 Inst. 212.) If 

the outlawry was reversed, the tenant might re-enter upon 

the escheated lands. Outlawry is not affected by the 

33 & 34 Vict. c. 23. 

The right of the lord on an escheat by attainder was subject to the 

crown's right to hold the lands for a year and a day, committing 

waste (annjour et wasf) ; latterly always compounded for. (Com. Dig. 

sub fH>c.; 2 Inst. 36; 4 Bl. Com. 385, 386.) It appears by the 

statute De Prerogative Regis (17 Edw. 2, st. 1), c. 16, that by the 

custom of the county of Gloucester, the king had his year and a day, 

though there was no escheat to the lord, and the lands reverted to the 

felon's heir upon the expiration of the year and a day. By the 

custom of Kent, there was neither the year and a day nor escheat 

upon attainder of felony ; but the custom was construed strictly, and 

did not apply either to abjuration or outlawry. (Bob. Gtav. 3rd ed. 

pp. 289, 290.) 

Escheats without attainder are : — 

(4) By death without leaving an heir ; t . e. when the heir cannot 

, be discovered ; or when, on the death without issue of a 
bastard (who can only have taken by purchase) the heir is 
known not to exist. 
Since lands held for a fee simple have been deviseable, this light 
by escheat has been liable to be defeated by devise. 

The right by escheat arises only upon a failure of heirs. If a 
corporation holding lands in fee simple is dissolved, there is no escheat 
to the lord, but a reverter to the donor. (Co. Litt. 13 b; but see also 
Harg. n. 2 thereon.) 

Escheat must not be confused with forfeiture to the crown for 
high treason. Of lands held for tmy common law fee, such forfeiture 
was by the common law ; and in the case of a conditional fee, after 
birth of issue of the kind prescribed in the limitation, the forfeiture 
was absolute and barred the lord of his reverter. Forfeiture for high 
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treason extended to gavelkind lands. (Eob. Gav. 3rd ed. p. 293.) 
After the statute De DoniSj hj which conditional fees were turned to 
fees tail, the forfeiture was only during the life of the attainted 
tenant -in tail. (2 Bl. Com. 116.) The 26 Hen. 8, c. 13, s. 5, partly 
restored the rights possessed by the crown, before the statute De DoniSy 
in respect of lands held for a conditional fee, after the birth of issue 
of the kind prescribed in the limitation. It was held that the crown 
took, by virtue of this statute, a base fee, which endured so long as 
any issue was in existence which might have inherited under the 
entail. Forfeiture for treason was abolished by 33 & 34 Vict 
c. 23, s. 1. 

Until the 4 & 5 WiU. 4, o. 23, (see now 13 & 14 Vict. o. 60, 
ss. 15, 46,) lands held upon trust would have escheated upon the 
attainder or death without heirs of a sole trustee seised in fee simple ; 
and, according to the better opinion, the lord coming in by escheat 
would not have been bound by the trust. 

The escheat hitherto spoken of is that, which is incident to common 
law tenure. The foregoing remarks are in the main applicable also 
to oastomary tenure, when (as was generally the case) the custom 
permitted copyholds to be held for a customary fee simple. But the 
forfeiture for treason of copyholds was to the lord, not to the crown. 
(Soriv. Cop. 4th ed. p. 439.) 
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Part II.-ON ESTATES. 

Chapter Vll. 

OF THE SUBJECTS IN WHICH ESTATES MAT SUBSIST. 

The subjects in whioh estates may subsist are oommoiily sub-divided 
into landSj tenements and hereditaments ; which is a cross division, of 
which the sub-dassesl are by no means mutually exclusive. Lands 
are treated as a separate class, by reason of their prominent importance 
and peculiar physical characteristics. Tenements require special 
mention, because they alone are intailable. Hereditaments is a con- 
venient class-name for uniting together everything which may be the 
subject of estates of inheritance. 

Land includes whatever is parcel of the terrestrial globe, or is 
permanently affixed to any such parcel. 

This is the meaning of the word in ordinary legal speech, and in 
this sense propositions respecting lands are geneitJly to be understood. 
(See Co. litt. 4 a.) For the present purpose, which is only concerned 
with cljwsification, and is only concerned with that in order to clearness, 
there is no need to inquire into the more extensive meanings which, in a 
deed or testament, the word may derive from the context.* But it is to 
be observed that, by virtue of Lord Brougham's Act (13 & 14 Vict 
0. 21), s. 4, in Acts of Parliament the word "land" now includes 
" messuages, tenements, and hereditaments, houses and buildings, of 
any tenure, unless where there are words to exclude houses and 
buildings, or to restrict the meaning to tenements of some particular 
tenure." Here the word hereditaments does not seem to include t«- 
corporeal hereditaments. (Dart, V. & P. 206, n. s.) Sundry curious 
meanings have also been affixed to the word " land " by special interpre- 
tation clauses contained in particular Acts ; but these meanings are 
confined to the particular Acts which they serve to illustrate or obscure. 

Estates in land, though not the only estates known to the law, 
were the earliest in origin, have always been the most common, and 

• Even in a will, the word ** lands " will not include an advowson in gross. 
(Wut/alinoY. Weet/aling, 3 Atk. 460.) And it is doubtful whether the word 
will include a manor, wnen the testator has other lands, not parcel of the manor, 
which can pass by the devise. {Haslewood y. Pope, 3 P. Wms. 322.) But of 
course a testator may, by express declaration, or by the use of language whidi 
suggests a clear inference, import into the word " laid," or into any other word, 
any meaning which he may think proper. 
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have supplied the model for all the rest, which otherwise would never 
have existed. The tenure of the earliest incorporeal hereditaments — 
seignories and peerages — ^was for several generations inseparably con- 
nected with the tenure of land. 

Tenement is properly defined to include whatever can be the subject 
of common law tenure. (" Wherein a man hath any frank-tenement, 
and whereof he is seised ut de libera tenemento.^^ Co. litt. 6 a.) 

The meaning which the word actually bears is wider than that 
strictly contained in this definition, (Co. Litt. 19 b, 20 a.) The 
definition would strictly include only lands, such incorporeal heredita- 
ments (seignories, peerages and dignities held by grand serjeanty) as 
are imdoubtedly subjects of common law tenure, and perhaps chief 
rents. But the word "tenement" is in practice, with less obvious 
propriety, extended to include also rentcharges, advowsons, commons 
in gross, estovers and other profits a prendre^ owing to their dose 
connection with the land; also offices annexed to or exerciseable 
within or over any lands or tenements, as the office of steward or 
bailiff of a manor, or ranger of a forest. It was also extended to in- 
clude tithes in the hands of lay impropriators (see Bex v. ShinglCy 1 
Eag. & T. 738 ; 1 Stra. 100 ; Rex v. Ellis, 3 Eag. & T. 776 ; 3 Price, 
323) ; though by the common law these could not be in the hands of 
a lay person. {Shenvood v. Winchcomhey Cro. Eliz. 293.) And it is 
the general rule, that all hereditaments which savour of the land or 
realty J are accoimted tenements in law and are intailable by virtue of 
the statute De Bonis. 

Hereditament includes whatever upon the death of the owner passes 
(apart from testamentary disposition) to his heir by hereditary sucoes* 
sion. (The last words exclude special occupancy.) 

Land is also both a tenement and a hereditament. Some tene- 
ments, as a rentcharge for life, are not hereditaments; and some 
hereditaments, as a personal annuity in fee not charged upon land, 
are not tenements. 

Land regarded as a hereditament stands in a peculiar position, 
because its existence is wholly independent of the manner in which 
estates in it are limited, while other hereditaments can only by a 
metaphor be said to have any existence apart from their limitation 
for estates of inheritance. The word hereditament, when used in 
relation to land, sometimes denotes the land itself as a physical object, 
and sometimes the estate in the land. The use of a single name to 
denote two such disparate ideas, is not without inconvenience ; but 
the practice is now inveterate. The following double division is of 
frequent occurrence. 



Digitized by VjOOQIC 



22 , ON ESTATES. 

Hereditaments are divided (1) into real^ mmd and personal; 
(2) into corporeal and incorporeal. 

The phrase hereditaments real (or real hereditaments) denotes lands 
regarded as a physical object, and legal estates of inheiitanoe in 
lands, and whether in possession, remainder or reversion. Seredita^ 
ments mixed includes all estates of inheritance which, as the phrase 
goes, savour of the realty ^ being (1) equitable* estates of inheritance in 
land ; with which may also be classed equities of redemption of legal 
estates in fee; or (2) being territorial baronies, or peerages titular of a 
place ;t with which may also be classed seignories of manors and 
seignories in gross; or (3) being estates of inheritance in offices $ of 
trust or dignity to be exercised within or in relation to lands, such 
as the stewardship of a manor, or the rangership of a forest ; with 
which may also be classed advowsons in gross, when held for a fee, and 
certam royal franchises ; or (4) being estates of inheritance in certain 
rights, viz., certain other royal franchises, also rent-chai^es, commons 
in gross, and profits d prendre^ which imply some participation in the 
land or its profits ; also (5) tithes, which axe made hereditaments by 
32 Hen. 8, c. 7; and (6) New Eiver Shares {Dryhutter v. Bartholomew^ 
2 P. Wms. 127), River Avon Shares {Buckeindge v. Ingram^ 2 Ves. 
652), and the shares in some other similar undertakings.§ The phrase 
hereditaments personal includes certain inheritable rights, either having 
no connection with lands, such as a personal annuity granted for an 
estate of inheritance, or having a connection which implies no partici- 
pation either in the land or its profits ; also cmnuities granted in fee 
by the crown out of the Barbados duties (Earl of Stafford v. Buckley^ 
2 Yes. sen. 171) ; and certain other annuities charged upon public 

* It is conceived tliat now, since the Judicature Acts, equitable estates are 
hereditaments to aU intents and purposes. Preyiously, they could not be called 
hereditaments at law, (I Eep. 121 b ; see also 3 Bep. 2 b, 3 a.) Being heredita« 
ments, they seem to savour of the realty. 

t ** When the king created an earl of such a county or other place, to hold 
that dignity to him and his heires, this dignity is personaU, and also ooncemoth 
lands and tenements." (Co. Litt. 2 a.) And, therefore, such dignities may be 
intailed ; though only by the act of the crown. {Ibid. 20 a.) 

X It must not be assumed, because these kinds of offices may exist, that 
therefore anybody can create them or transfer them when created, or that new 
kinds of a sort unknown to the law can be inyented at pleasure. Much 
miscellaneous learning upon this subject will be found in Cruise, Dig. tit. xxv, 
Offices. See also Co. Litt. 233 a, et seq, 

§ The right to bring a writ of error upon a judnnent in a real action is a 
mixed hereditament. (Co. Litt. 20 a ; and see Sir 5. Bowlefs case, Dy. 188 a, 
there referred to, which incidentally explains his meaning.) The possibility of 
reverter upon a breach of a condition annexed to an estate of inheritance is a 
hereditament (3 Eep. 2 b) ; and must be mixed for the same reason as writs of 
error. It seems, also, that the right to kiU game on land, if (we may presume) 
limited to a grantee and his heirs, is an incorporeal hereditament. (See Hooper 
V. dark, L. E. 2 Q. B. 200.) This would api)arently sayour of the realty. But 
the language of the judges, if their doctrine is correct, is exceedingly emptical. 
(Compare Wehber v. Lee, 9 Q. B. D. 315.) 
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Tevenmei {Ladp Holdemesse v. Marquis of Carmarthen^ 1 Bro. C. 0. 877) ; 
and the term also indudes certain offices of trust or dignity which 
admit of being granted in inheritance, but are attached to the person 
of some superior dignitary, or are to be exercised only in respect to 
chattels, as a mastership of hounds* 

There is, perhaps, some variety of usage in req>ect to the precise 
place where the line of subdivision is to be drawn between real and 
mixed hereditaments. But this gives rise to no practical incon- 
venience ; because they are both intailable by virtue of the statute 
De Bonis. The single word hereditarneniSy when used in its largest 
sense, includes the whole of the particulars enumerated under the 
three classes above described. 

Corporeal hereditaments are fixed as to their definition by the legal 
maxim, that at common law they lie in livery, and not in grant. 
The term, ther^ore, includes only lands regarded as a physical 
object, and legal estates of inheritance in possession. All other here- 
ditaments, to which applies the description, tangi non possunt nee 
tideriy are included under the term incorporeal hereditaments^ and are 
said at common law to lie in grant. 



Chapter VIII. 

OF ESTATES IN GENEEAL. 

The distinction between absolute dominion^ or absolute ownership, such 
as the law permits to be had in chattels, and an estate^ to which the 
English law restricts the ownership of land, is no doubt referable to 
the universal existence of tenure. But the existence of estates of 
inheritance was suggested, and made possible, by the indestructibility 
of their commonest and earliest known subject. 

There are only three sources of lawful rights of property in Eng- 
land — (1) the common law; (2) the statute law; and (3) customs 
allowed by the law.t It follows that all lawful estates must be 
traced to one or another of these sources. The first is the source of 

♦ Also oorrodies of office. (Finch, Law, p. 161.) And see the grant of 
priyilege by Edw. 1, mentioned in Co. Litt. lb, 2a. 

t '^Cansududo is one of the maine triangles' of the lawes of England; those 
lawes being divided into common law, statute law, and cnstome.^' (Co. Litt. 
110 b.) To these must, for many practical purposes, be added— (4) the course of 
equity, as deyised and consolidated by the Coiit of Chancery before the passing 
of the Jodicatiu^ Acts. This is the origin of equitable estates, which seem now 
to haye a good claim to be sAao styled lawful. But the circumstances of their 
origin haye impressed upon them some characteristics, which they stUl in a great 
measure retain, by which they are distinguished from legal estates. 
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oommon law estates; the second is the source of entails; and the 
third is the source of copyhold and customary estates. 

Prom the common law spring two primitive estates of freehold — 
(1) a fee stmpky which is of inheritance, and the largest estate known 
to the law ; and (2) an estate for life, that is, for the life of the tenant 
himself. From the fee simple, by its suffering certain modifications 
which the law permits to be imposed upon it, are derived determinable 
fees, conditional fees J and a peculiar kind of fee which may conveniently 
be distinguished as a qualified fee or qualified fee simple. The nature 
of these modifications will presently be explained. From the estate 
for life is derived, by itfl being assigned over to another person, the 
estate pur autre vie. But this last-mentioned estate, though it 
probably arose from, or was suggested by, the assignment of an 
estate for life, does not necessarily arise by assignment, but admits of 
being created de navo by express limitation. 

The above-mentioned estates, which are the only estates known to 
the common law, and are therefore the only estates held by common 
law tenure and the only estates of freehold, may conveniently be 
styled common law estates; and those which are estates of inheritance, 
namely, a fee simple, a determinable fee, a conditional fee, and a 
qualified fee simple, may conveniently be styled common law fees. 

Determinable fees are as valid in their limitation at the present 
day as they ever were ; nor are they wholly obsolete in practice, for 
they sometimes occur by express limitation in settlements of realty. 
Qualified fees simple, as hereinafter defined, if indeed they ever 
existed in practice, are now no longer found ; but there is no reason 
to question the validity of their limitation. 

The statute De Doni^ restricted in some important respects the 
right of alienation incident to a conditional fee at common law ; and 
a conditional fee thus modified has ever since been styled dkfee taily or 
(of late years more commonly, but less properly) an estate tail. The 
epithet probably refers to the cutting down of the quantum of the 
estate. The diminution of the quantum appears by the fact, that 
there could be no remainder or reversion, but only a possibility of 
reverter, upon a conditional fee ; * while there is a remainder or rever- 
sion upon a fee tail. (litt. sect. 19.) 

The statute uses only the word tenementumy which the English 
versions mistranslate land. Not only lands, but all tenements, 
provided that they are also hereditaments (without which there can 
of course be no inheritance of them) are intailable by force of the 
statute. Such hereditaments as are not tenements cannot be intailed ; 

• Vide in/ray p. 42. 
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and words of limitation wliich, if applied to tenements, would create 
an entail, will, if applied to them, create a conditional fee at common 
law. {Harl of Stafford v. Buckley y 2 Ves. sen. 171.) The same remark, 
mutatis mutandis^ applies also to copyholds of manors in which there 
exists no custom to permit entail {Doe v. Clarky 5 B. & Aid. 458) ; 
the estate being in this case a customary fee, not a common law estate. 
The learning of conditional fees is, therefore, not wholly obsolete, 
even apart from its bearing upon the existing law of entail. 

Prom the fee tail sprang the base fee commonly so called. Methods 
of barring the entail having been invented, some of them barred it 
only so far as the rights of the issue in tail were concerned, leaving 
imaSected the rights of the persons entitled in remainder or reversion. 
Hence arose an estate which, as will hereafter be shown more fully, 
was by construction of law an estate of inheritance descendible to the 
heirs general, and was determinable when the right of the remainder- 
man became a present right; that is to say, upon default of issue 
inheritable under the entail. 

Other methods are, or in earlier times have been, known to the 
law, whereby the duration of an estate in one man and his heirs 
might, by operation or construction of law, and not by mere convey- 
ance or assurance between the parties, be made to depend upon the 
continued existence of issue inheritable under an entail previously 
vested in another person. All such estates may conveniently be 
styled base fees. 

An estate conterminous with a base fee, as above defined, may arise 
by express limitation,* as well as by the conversion of a fee tail. 
When created by express limitation, it is a determinable fee. But 
there is this cardinal distinction between a base fee, as above defined, 
and a determinable fee of the like duration arising under the ordinary 
rules of limitation : namely, that there exists a remainder or reversion 
in fee simple upon a base fee, while no remainder or reversion can 
subsist upon a determinable fee arising by limitation only. 

All fees, whether common law fees, fees tail, or base fees, except 
a fee simple, may conveniently be collected together under the term 
modifiedfees. 

The division of fees above proposed is not verbally identical with 
that given by Lord Coke (Co. litt. 1 b ; 10 Eep. 97) ; but the doc- 
trines laid down are Lord Coke's doctrines, and some difference of 
language has been adopted only in order to express them more clearly. 
He sometimes uses the phrase conditional fee to include not only con- 

• Vide infra^ p. 51, No. 7, of the list there given. 



Digitized by VjOOQIC 



26 ON ESTATES. 

ditional fees as herein defined, but also fees limited upon or sabjeot 
to a condition; and also, in reference to the statute De DoniSy to 
include fees tail. He also uses the phrase qualified or base fee to 
include all fees except fees simple and conditional fees ; and in this 
usage he is followed by many other authors. He sometimes (10 Eep. 
97) uses the phrase /^^ simpk detettninabk to include all fees except fees 
simple and base fees. But, with the exception of qualified fee Bimple^ 
which denotes an estate so seldom thought worthy of special mention 
that it can hardly be said to have acquired a special name, the pro- 
posed terms are here used in senses which they frequently bear in the 
most approved authorities. It has been a common custom for the 
same author at different times to use the same term in different 
senses, trusting to the context to show the sense on each particular 
occasion. 

The early law of England, that is to say, the common law, knew 
of no estate, or proprietary interest, less than a freehold. The only 
other title to possession, in the nature of a proprietary right, was a 
tenancy at will, and there is much reason to believe that the division 
between estates of freehold and tenancies at will originally corre- 
sponded with the division of the population into free and villein. 
The influence of custom and the growth of himiane sentiment gave 
stability to the ancient tenancies at will, by turning them into the 
customary estates of the manor ; while at the same time the strict 
legal idea of a tenancy at will, in fact as well as in name, remained 
applicable to tenancies at will created newly and by mere contract. 

A term of years is an anomalous estate, which grew up later than 
the feudal settlement upon which the estates of freehold were based ; 
and it never acquired any definite place in the feudal system. In 
the opinion of some early jurists, terms of years, at all events for 
longer than forty years, were void, as being against the policy of the 
law. (Co. litt. 46 a.) This doctrine probably represents rather the 
tendency of public opinion than the state of the law ; for it cannot 
be shown to have left any traces in the actual practice of any period, 
and it was undoubtedly obsolete in the time of Richard II. {Ibid, 
Harg. n. 1.) 

But terms of years were by the common law liable to destruction 
at the will of the reversioner having the freehold. If the latter 
suffered judgment to go against him by default in a collusive action 
of recovery, a lease previously granted by him for years had no 
validity as against the recoveror, who claimed and obtained judgment 
upon a suppo&ed title paramount to the title of the reversioner ; and 
this destruction of his estate could not be hindered by the termor, 
because, having no freehold, he had no locus standi to intervene in an 
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action of reooverj. This hardsliip was partly remedied by the Statute 
of GHouoester (6 Edw. 1), and completely remedied by the 21 Hen. 8, 
0. 15, whioh enabled termors to falsify recoveries obtained on feigned 
titles. (2 Inst. 321, 322 ; Co. Litt. 46 a.) 

An estate which could not, by the common law, be defended at 
law, seems at common law to have been no estate. The foregoing 
considerations warrant the conclusion, that terms of years originally 
pushed themselves into the rank of " legal estates," only by virtue of 
the statute 21 Hen. 8, c. 15. This statute has been repealed by the 
Statute Law Eevision Act, 1863; but the previous abolition of 
common recoveries (3 & 4 Will. 4, c. 74, s. 2) prevents the repeal 
from affecting the legal status of terms of years. 

This conclusion is confirmed by the fact, that the word seisin is 
used by the old writers synonymously with possession ; showing that 
they recognized no possession unaccompanied by an estate of freehold. 
The word seisin is still appropriated solely to describe the possession 
of the freeholder (Leach v. Jay^ 9 Ch. D. 42) ; while the word 
possession itself is commonly used to denote the possession of termors, 
of tenants from year to year, or at will, and of other persons having 
chattel interests. 

It is also to be observed that, partly by the conmion law and partly 
by virtue of divers Acts of Parliament, a chattel interest might under 
peculiar circumstances arise in lands, which was not a term of years 
but endured for a time unascertained at its commencement : — (1) By 
a devise to executors merely for the payment of debts ; (2) tenancy 
by statute merchant ; (3) tenancy by statute staple ; (4) tenancy by 
ekgit; (5) by the guardian in chivaby holding over for "single or 
double value," after the ward's refusal of a marriage tendered by the 
guardian. (Co. litt. 42 a.) Of these the first three are obsolete, and 
the fifth was abolished with the abolition of tenure in chivalry. 
These are not properly estates or proprietary rights, but rather 
temporary liens, subject to an obligation to apply the profits in a 
specified manner. 
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Chapter IX. 

ON SUCCESSIVE ESTATES IN THE SAME LAND. 

Proprietary ownersliip, in the absence of any special incapacity, 
imports as a general characteristic the right of alienation, which right 
may be exercised either absolutely or partially, in accordance with 
the maxim, Cujus est dare, ejus est dkponere ; partial alienation being 
made possible by the fstct that estates differ one from another in 
quantum. It follows that, whether by means of successive partial 
alienations, or by means of a single disposition creating several 
successive estates, several persons may at the same time be entitled, 
in different degrees of nearness and remoteness, to the possession of 
the same land, one* only being entitled to the possession at the 
present time. 

The idea of a partial, as distinguished from an absolute, alienation, 
opens the distinction between original estates and derivative estates. 
The fact that several suooessive estates may be simultaneously derived 
out of one original, whereby it comes to pass that a derivative estate 
may be an estate not in possession, leads to the distinction between 
remainders and reversions. The fact that estates may be so limited as 
to take effect only upon the happening of a contingency, suggests 
the distinction between vested estates and contingent estates ; which 
last mentioned estates can only be remainders, because estates in 
possession and reversion are necessarily vested. And the fact 
that the ingenuity of conveyancers has devised other prospective 
possibilities, as interests to arise at a future time, which are not 
estates, but which will be estates when they arise, makes it necessary 
to distinguish executory interests from contingent remainders. 

The distinctions above mentioned are the most important of those 
which need to be considered in treating of the relations inter se of 
estates in respect to the time of their enjoyment. 

Original Estates and Derivative Estates. 

The terms derivative and original, as applied to estates, scarcely need 
definition. When by the act of a grantor or settlor, a less estate is 
(or several are) parcelled out from a greater, every such less estate is 
derivative in respect to the greater ; which latter, in respect to all the 
less estates, is original. 

The word derivative is applied to estates not in reference to any 
intrinsic quality in the estates themselves, but only to describe their 

* Tenants in common, coparceners, joint-tenants, and tenants by entireties, 
being for this purpose counted as one person. 
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relation to the original estate. An estate whioli is derivative in 
respect to a larger estate, may itself be an original estate in respect to 
a less estate derived out of it. Every estate (greater than a tenancy 
at will) is capable of being an original estate. 

The opposite of the process by which one or more less estates may 
be derived out of a greater is the merger of estates; * by which one or 
more less estates may become blended with a greater, so as to be 
indistinguishable from it in the same sense, and to the same extent, as 
was the case before the less estates were derived out of the greater. 
It will be not inappropriate here to introduce a few remarks upon 
this subject. Merger generally takes place when two estates, either 
related inter se as derivative and original, or else being both derived 
out of the same original, meet together in the same person; the 
posterior estate — (1) not being less in quantum than the prior estate ; 
and (2) following immediately after it in the order of succession, 
without the intervention of any intermediate estate. 

And if any number of successive estates, of which each successive 
pair fulfils the conditions above laid down, should meet together in 
the same person, all the prior estates will in general be merged in the 
estate which is last in the order of succession. 

The most practically important exceptions to the above-stated rule 
of merger, are — (1) the non-merger of an estate tail in the immediate 
remainder or reversion in fee ; (2) the enlargement, in lieu of merger, 
of a base fee, by virtue of 3 & 4 "Will. 4, c. 74, s. 39 ; and (3) the 
non-merger of one estate held en autre droit with another estate, at all 
events when the accession is by act of law. For example, a term of 
years coming to the hands of the reversioner as executor or adminis- 
trator of the termor, is not, even at law, merged in the reversion.! 
When the accession of the estates is by the act of the parties, it is the 
better opinion that at law merger will ensue. (3 Prest. Conv. 285 ; 
Wms. Exors. 7th ed. pp. 641, 642.) In Chambers v. Kingkam^ 10 
Ch. D. 743, at p. 746, Mr. Justice Fry seems to have expressed 
obiter a contrary opinion ; but the distinction was not noticed. 

The Judicature Act, 1873, (36 & 37 Vict. c. 66,) s. 25, sub-s. (4), 
enacts that after the commencement of the Act (which by 37 & 38 

* Styled the mereer of estates, — t. e. the merger of one estate in another 
estate, — to di8tin^:uisn it from the merger (more correctly styled extinguishment) 
of incumbrances m the estate over which they subsist : a subject with which the 
merger of estates is often confused. 

t According to Lord Coke, though a man may have a freehold in his own 
right, and a term of years en autre droit, he cannot have a term of years in his 
own rirfit and a freehold en autre droit » (Co. Litt. 338 b.) Jones v. Davies, 31 
L. J. Exch. 116, is an authority at law against this distinction; see also 
Sugden, V. & P. 11th ed. p. 770 ; and it is not recognized in equity. See T?wm 
V. Xfewnian, 3 Swanst. 603. 
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Yiot. 0. 83, s. 2, except as to any provisions directed to take effect 
on the passing of the Act of 1873, is declared to be the 1st November^ 
1875), there shall not be any mwger by operation of law only of any 
estate, the beneficial interest in which would not be deemed to be 
merged or extinguished in equity. 

In equity merger was *^ never allowed, unless for special reasons." 
(1 P. Wms. at p. 41.) But this must not be understood to mean, 
that merger never effected any practical alteration in the rights of 
parties ; for such a proposition would be evidently erroneous. See 
further, as to the operation of equity upon merger. Thorn v. Neuman, 
3 Swanst. 603, which disposes in equity of Lord Coke's distinction 
as to estates en autre droit; Nurse v. Yerworthy Ibid. 608; and 
Brandon v. Brandon, 31 L. J. Ch. 47. 

Prom the difficulty of preserving strict consistency when dealing 
with abstractions, and the confusion introduced by the practice of 
classing together physical objects and estates under the terms tene- 
ments and hereditaments, there have arisen several inaccurate phrases, 
which can be used only subject to a perpetual tacit correction. A 
lawful estate cannot, unless by the express operation of an Act of 
Parliament, be created de novo in any other sense than that of being 
derived de novo out of an existing estate in which it was previously 
included. Lands themselves cannot be settled, devised, or intailed, 
but only estates therein ; and the nature of all dealing with the lands 
is in general dbrcumsoribed by the nature of the estate by which such 
dealing is made possible. 

Estates which are derived out of any estate less than a fee simple, 
retain the characteristics of their restricted original. No settlor can 
emancipate the derivative estates from any restriction, or liabiliiy to 
determination, which affects the original estate out of which they are 
derived. If the original estate is itself less in quantum than a fee, or 
is a determinable fee, or other determinable estate, or is an estate 
subject to a condition, then every event by which the original estate 
is to be, or may be, determined, is by construction of law annexed, as 
a determinable limitation, to each of the derivative estates ; so that 
each of the latter will be ipso facto determined by the happening of 
any event which determines the original estate, in accordance with the 
maxim, Cessante statu primitivOy cessat denvativus, (1 Prest. Est. 123 ; 
and see 8 Eep. 34.) 

The practical application of the maxim, Cujus est dare, ejus est 
disponerey is complicated by the existence of powers; whereby a 
separation may be effected between the potestas dandi and the poiestas 
disponendiy to such purpose that there is no necessary relation between 
the estate (if any) of the person exercising the power, and the estates 
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which may arise by its exercise. In such cases the proposition 
remains nevertheless true, that the estates which so arise are derived 
out of an original estate, though that estate may not be vested in the 
person by whom the power is exercised. And in applying the maxim, 
Cessante statu primitivo, cessat d^katitmsy to the exercise of powers, 
we must observe that the status primitims is not necessarily the estate 
of the donee of the power. In the case of poweis contained in wills, 
or powers operating by virtue of the Statute of Uses, the original 
estate is the estate of the testator or settlor. In the case of powers 
created by express statute, the original estate is the fee simple, 
upon which, wheresoever it may be subsisting, the statutory power 
acts, by the direct authority of the law, so far and to such an extent 
as may be necessary to give effect to the exercise of the statutory 
power. 

Thus the methods by which one estate may be derived out of 
another may be divided into three heads : — 

1. When the original estate is vested in the person by whom the 

derivation is effected ; and who has, by the common law, the 
right to effect such derivation, as an incident attached to his 
ownership ; 

2. When the derivation is effected by the exercise of a power, 

operating by means either of a devise or of the Statute of 
Uses; and 

3. When the derivation is effected by the exercise of a statutory 

power, which operates directly upon the legal estate, without 
need for the intervention of the machinery of uses or devises. 
To these must be added certain cases in which it would seem that, 
by force of an express statute, an estate is truly created de novo^ 
being made to arise in one person under circumstances which are 
inconsistent with the hypothesis that it arises by derivation out of 
an existing estate, or by the transfer of an existing estate from one 
owner to another. 

(1) By 3 & 4 Will 4, c. 74, s. 39, it is enacted, that if a base fee 
in any lands, and the remainder or reversion in fee in the 
same lands, shall be united in the same person, without the 
intervention of any intermediate estate, the base fee shall 
not merge, but be ipso facto enlarged in manner therein 
mentioned. Here the declaration, that enlargement shall 
be substituted for merger, is equivalent to a declaration 
that the estate obtained by enlargement is created d^ novo ; 
since the contrary hypotiiesis would require a different 
declaration; namely, that, notwithstanding merger, the 
remainder or reversion should retain certain characteristics 
of the base fee. 
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(2). The Conveyancing and Law of Property Act, 1881 (44 & 
45 Vict. 0. 41), 8. 65, amended by the Conveyancing Act, 
1882 (45 & 46 Vict. c. 39), s. 11, enacts, that any one of 
sundry persons interested in manner therein mentioned in a 
long term of the kind therein specified, may by deed declare 
that the term shall be enlarged into a fee simple ; and that 
thereupon the term shall be enlarged accordingly. For 
reasons similar to those alleged in the previous case, the 
conclusion seems to follow, that the estate obtained by the 
enlargement is created de novOy and is not obtained by a 
transfer of the pre-existing fee simple. 

A question may still remain, whether the pre-existing fee 

simple is destroyed, or whether it continues to exist in the 

shape of a reversion upon the fee simple obtained by tiie 

enlargement ; in which case the latter would exist as a base 

fee. ( Vide infra^ p. 74.) 

The derivation of estates out of an original by the act of parties 

only, is substantially the same process, whether it is effected by direct 

assurance, or circuitously, by the exercise of a power created by a 

settlor. The limits to what can be eiBEectcd by the direct process are 

the same as the limits to what can thus be effected by the circuitous 

process. But the operation of a statutory power is subject only to 

the limits imposed by the statute. The following observations will 

illustrate the different aspects of the derivation of estates. 

1. A fee tail is in the eye of the law a conditional fee, though by 
the statute De Bonis certain rights are given to the issue in 
tail, to defeat alienations mcde at the common law by their 
ancestor. That the tenant in tail has a fee, and that a fee 
tail does not consist of a mere succession of estates for life 
taken by the successive tenants in tail, is shown by the fact 
that the alienation of tenant in tail, when it had not the 
peculiar efficacy of a fine or recovery, would suffice to create 
a base fee, which on the death of the tenant in tail creating it 
did not become absolutely void, but only liable to be avoided 
by the entry of the issue in tail (vide infra^ p. 69) ; and the 
same remark holds good of dispositions at the present day 
made by the tenant in tail, which are insufficient to bar the 
entail by virtue of 3 & 4 Will. 4, o. 74. In this sense a fee 
may be derived out of a fee tail ; but the fee so derived is made 
voidable by the statute De Donis. 

Leases made by tenants in tail under 32 Hen. 8, c. 28, 
(of which the term might not exceed twenty-one years, or 
three lives,) were by that statute made effectual in law as 
against the issue in tail. Such terms seem to have been derived 
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out of the estate tail. (See 8 Eep. 34.) This statute was 
repealed, so far as tenants in tail are concerned, by 19 & 20 
Vict. c. 120, s. 35. 

And since no right of entry can accrue to the issue in tail 
until the death of the preceding tenant in tail, it follows that, 
to the extent of an estate for the life of the tenant in tail, 
or a term of years determinable on the dropping of his life, 
estates may be effectually derived out of an estate tail. 

And even when a tenant in tail bars the entail and makes a 
new settlement, it would seem that the estates comprised in 
the settlement are derived out of his fee tail ; which, by the 
operation of the 3 & 4 Will. 4, c. 74, seems under such cir- 
cumstances to be restored to the state of a conditional fee 
at common law, after the birth of issue inheritable. {Vide 
infra f p. 55). 

Estates subsisting by virtue of any conveyance made by a 
tenant in tail in possession, in exercise of the powers conferred, 
as hereinafter mentioned, upon a tenant for life under a settle- 
ment by the Settled Land Act, 1882, which powers are by 
sect. 58, sub-s. (1), of that Act conferred upon a tenant in tail 
in possession, seem to take effect in defeasance of the estate 
tail and not by derivation out of it. But the question was 
probably not foreseen when that Act was passed, and it cannot 
be confidently answered. 

2. Out of an original estate for the life of the grantor, there can 

be derived only estates determinable upon the dropping of his 
life. These may be either estates for joint lives, one of the 
lives being the life of the grantor ; or they may be terms of 
years determinable either upon the dropping of one of such 
joint lives, or upon the dropping of the grantor's life. 

The tenant of an estate for life which arises under a settle- 
ment, when his estate is vested in possession, is enabled, by 
the Settled Land Act, 1882, to exercise the powers of sale, 
exchange, partition, leasing and other powers conferred upon 
tenants for life by that Act. (See sect. 58 of the Act.) 
Estates created by the exercise of these powers may be equal 
in quantum to the whole estate comprised in the settlement, 
which may, of course, be the fee simple. Such estates cannot 
be derived out of the estate for life of the donee of the powers, 
but arise by force of the statute. They seem to be derived out 
of the original estate of the settlor, and to be, imder the pro- 
visions of the Act, determinable with its determination. 

3. Out of an original estate pur autre viCj whether for life or lives, 

there can, in like manner, be derived only estates determinable 
c. D 
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upon the dropping of all, or some, of the original lives. Such 
estates may be either estates pur autre vie or terms of years. 

A tenant for the life of another, " not holding merely under 
a lease at a rent," (which language perhaps implies that the 
contemplated tenancy must arise imder a settlement,) has, 
when his estate is in possession, the powers of a tenant for life 
under the Settled Land Act, 1882. (Sect. 58.) 
4. Out of a term of years there can be derived no estate but a 
term of years, either expressed to be of less duration than the 
original term, or determinable (whether expressly or by 
operation of law) with its determination. 

A tenant for years " determinable on life," (which seems to 
mean, " determinable on the dropping of a life or lives,") not 
"holding merely under a lease at a rent," has, when his 
estate is in possession, the powers of a tenant for life under 
the Settled Land Act, 1882. (Sect. 58.) 



On the Terms Vestedy Contingent^ and Executory, 
An estate is said, though not vested in possession, to be vested in 
interest in a given person, when that person would be entitled, by 
virtue of it, to the actual possession of the lands, if the estate should 
become the estate in possession by the determination of aU the pre- 
ceding estates. 

Of the divisions into vested and contingent and into vested and ei^- 
cutori/y neither is exhaustive ; but the term vested estate is sometimes 
opposed to the term contingent estate^ and is sometimes opposed to the 
term executory interest. 

Contingent estates are capable of being limited under the rules of 
the common law ; and their distinguishing quality of contingency is 
conferred upon them, either (1) by a specific declaration in their 
limitation, that the specified person is not to take imtil the happening 
of a specified contingency ; or (2) by reason that the limitation is in 
favour of a person not yet in being, or not yet ascertained, at the 
date of the limitation. 

Estates in possession and reversion are both necessarily vested in 
interest. The only estates which can be contingent are remainders. 

Upon the happening of the contingency, or the coming into being, 
or becoming ascertained, of the person specified or described in the 
limitation, the contingent estate, if still in existence as a contingent 
estatcy becomes thenceforward an estate vested in interest. The words in 
italics refer to the possible destruction, at common law, of contingent 
remainders created before the coming into operation (2nd August, 
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1877) of the 40 & 41 Vict. o. 33, by the determination of the pre- 
ceding estate before the happening of the specified contingency. 

Executory interests do not admit of being limited under the rules 
of the common law. They owe their whole existence partly to the 
statutes permitting devises of lands, and partly to the Statute of TJses. 
The limitations under which they arise are called executory Umitatiom^ 
which in a testament are executory devises^ and in a deed are springing 
or shifting mes. The term " executory devise," though it ought in 
strictness to be confined to the mode of limitation, is in practice often 
applied also to the interest thereby arising ; that is to say, an exe- 
cutory interest arising by executory devise, is often briefly styled an 
executory devise. 

The foregoing remarks may be summed up as follows: — Every 
limitation which creates, in favour of a specified person, a possibility of 
the vesting of an estate in him at a future time, which is valid by the 
rules of the common law, gives rise to a contingent remainder. And 
every such limitation which is valid in a testament or in a conveyance 
to uses, but would not be valid as a limitation under the rules of the 
common law, gives rise to an executory interest. 

The so-called remainder in Warren v. Lee (Dy. 126 b) was in 
reality an executory interest, arising by an executory devise in a wiU. 
(" For there is a difference between this remainder made by will, and 
a remainder created by deed and livery." Ibid, at p. 127 b. That 
is to say, there is a difference between an executory devise and a con- 
tingent remainder.) 

In the view of the common law, both contingent remainders and 
executory interests were only possibilities^ and therefore were not 
assignable inter vivos (Case in 0. B. cited in 4 Eep. at p. 66) ; 
though, as being not bare possibilities, but possibilities coupled 
tcith an interest j they might be devised under the Statute of Wills. 
{Roe V. JoneSj 1 H. Bl. 30 ; S.C. in B. E. sub nom. Jones v. RoCy 
3 T. E. 88.) They might also, at common law, be released 
{Lampet^s case, 10 Eep. 46), and be bound by estoppel. Contracts and 
assurances relating to them, if made for valuable consideration, might 
generally be enforced in equity {Wright v. Wright^ 1 Ves. Son. 409 ; 
Crofts V. Middleton, 8 De Gr. M. & G. 192) ; which remark applies 
also to bare possibilities, such as the expectations of heirs and legatees. 
{BecMey v. Newland, 2 P. Wms. 182.) Now, by 8 & 9 Vict, 
c. 106, 8. 6, both contingent remainders and executory interests may 
be " disposed of " by deed. 

In construing all instruments under which executory interests may 
^arise, whether testaments or conveyances to uses, it has long been the 
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settled rule, that no limitatioii wluch is capable of taking effect at the 
common law shall be construed to take effect as an executory limita- 
tion. (2 Prest. Abst. 153, 154.) The fact that a limitation may, in 
the common course of things, possibly, or even probably, fail, if 
construed as a remainder, will not exempt it from this rule of con- 
struction. (Feame, Cont. Eem. 395.) 

Remainders and Reve^^mns. 

Remainder and reversion are both relative terms, each depending 
upon the relation of an estate which is posterior in point of time 
to an estate which is prior in point of time. The prior estate is in 
both cases styled the particular estate. The distinction between 
a remainder and a reversion lies in the difference in the relation 
borne by them respectively to the particular estate ; and this relation 
depends upon the circumstances imder which the particular estate 
became separated from the reversion or remainder. 

A remainder is constituted by the act, expressly directed to that 
end, of a grantor or settlor, who simultaneously derives two (or more) 
estates out of his own estate, and limits them to different persons by 
way of succession, in such a way that the estates may successively 
become the estate in possession, each of them (except the first in order) 
giving a present title to the future possession. Of two estates so 
created, that which is posterior subsists as a remainder in expectancy 
upon that which is prior in the order of time and of limitation. 

A reversion, without any express act of the grantor or settlor, 
is left in him by the operation or construction of law, when he merely 
parts with less than his whole estate, retaining in himself a residue 
which awaits the determination of that with which he has parted, 
before it can become the estate in possession. 

Every reversion is (or rather, once was) an original estate in respect 
to the particular estate, which latter, with respect to the reversion, is 
derivative. (1 Prest. Est. 123.) The relation between a remainder 
and the particuletr estate consists in their having both been 
simultaneously derived out of the same original ; and for many pur- 
poses the particular estate and all remainders upon it are in law 
regarded as making together but one estate. (Co. Litt. 49 b, 143 a.) 

Thus the priority in time of the particular estate over the re- 
mainder is due to the intent, expressed in the limitation, of the 
grantor or settlor ; but the priority in time of the particular estate 
over the reversion is due to the construction or operation of law. 

The following definitions, by which remainders are distinguished 
from reversions, will be found instructive : — 
^^ A remainder is an estate limited to commence after the determina- 
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tion of a partioular estate, previously limited by the same deed or 
instruinent out of the same subject of property." (I Prest. Est. 90.) 

Here deed must be taken to include any act in the law. By the 
common law, before the Statute of Frauds, a partioular estate followed 
by a remainder might have been created by feoffment without any 
writing ; and a deed was first made necessary by the 8 & 9 Vict. 
c. 106. Moreover, the expression same deed must be taken to include 
any number of separate deeds delivered at the same time, which will 
take effect in the same way to all intents and purposes as if they 
were one deed. {Qu(b incontinenti fiunty inesse videntur,) 

"* Remainder' in legall Latine is remanerej coming of the Latine 
worde remaneo: for that it is a remainder or remnant of an estate in 
lands or tenements, expectant upon a particular estate created together 
with the same at one time.*' (Co. litt. 143 a.) 

" * T/ie remainder^ is a residue of an estate in land depending upon 
a particular estate, and created together with the same." (Co. Litt. 
49 a.) 

" A reversion is where the residue of the estate always doth continue 
in him that made the particular estate, or where the particular estate 
is derived out of his estate." (Co. Litt. 22 b.) The second dause of 
this definition was not intended to give an alternative definition, but 
only to expand the meaning of the first clause. 

The remainder which may subsist upon a base fee has in all essen* 
tial characteristics the quality of a remainder, and not of a reversion. 
In a certain sense, it is an exception to the rule, that every remainder 
must be created by the same act or deed, and at the same time, as the 
particular estate ; for it was not created along with the base fee, but 
with the fee tail, out of which the base fee subsequently arose. And 
in a Uke sense it constitutes an exception to the rule, that remainders 
are created by act of parties, and reversions by operation of law ; for 
though the remainder upon the fee tail was created by act of parties, 
yet, when the fee tail is turned to a base fee, the remainder upon it 
may more properly be said to be created, and to subsist, by operation 
of law. 

Out of an estate in remainder, which is already in esse^ other estates 
may be derived. With regard to such estates, the remainder itself 
will be a reversion ; though with regard to the estate out of which it 
was itself derived, it will be a remainder. Thus the same estate may, 
in different relations, be both a remainder and a reversion. 

Several fees may, at common law, be limited in the alternative by 
way of remainder upon the same particular estate, upon such con- 
tingencies that not more than one of them can by possibility happen. 
{Loddington v. Kime^ 1 Salk. 224 ; 1 Ld. Raym. 203 ; and see Feame, 
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Cont. Bern. 373.) Of such fees, eaoli is a remainder in regard to the 
particular estate, but none is a remainder in regard to any other of 
them. 

It is essentially characteristic of a remainder (1) to await the 
regular determination of the preceding estate, and (2) to be limited 
to take effect in possession immediately upon that determination. A 
remainder may neither be limited to take effect upon the determina- 
tion of the preceding estate by forfeiture for breach of a condition, 
nor to take effect upon the expiration of an interval of time after the 
regular determination of the preceding estate. 

In both these respects remainders differ from executory interests. 
An executory limitation may take effect upon the defeasance of an 
estate of freehold by entry for the breach of a condition, and it may 
be limited to take effect at the expiration of an interval to elapse after 
the determination of a preceding estate. 

1. The first rule, that every remainder must await the regular 
determination of the preceding estatcy follows from the rule of the 
common law, that no one may take advantage of a condition, except 
the person n\pking it, or his privies in right and representation ; that 
is — (1) the heirs, quoad estates descendible to them, (2) the executors 
or administrators, quoad estates transmissible to them, and (3) the 
successors of corporations sole. (Prest. Shep. T. 149.) The statutory 
innovations upon the common law (32 Hen. 8, c. 34; 22 & 23 
Vict. 0. 35, s. 3 ; and the Conveyancing Act, 1881, ss. 10, 12), 
which have in certain cases enabled grantees and assignees of rever- 
sions to take advantage of conditions annexed to particular estates, 
contain nothing to alter the common law, so far as respects persons 
entitled in remainder upon the particuletr estate. 

But if a particulttr estate is at its limitation expressed to be de- 
feasible upon breach of a condition, there is an important distinction 
between — (1) cases in which a remainder is limited to commence upon 
the defeamnce of theparticuletr estate, and (2) cases in which a remainder 
is limited, without any reference to the condition, to commence upon 
the determination of the particular estate. In the former case, an 
entry made for breach of the condition will destroy the remainder ; 
but in the latter case, the limitation of the remainder makes the 
condition itself void. (Feame, Cont. Eem. 270 ; 1 Prest. Est. 91.) 

A determinable estate, which is liable to determine upon the 
happening of a future event, by virtue of a determinable or collateral 
limitation, is normally determined by the happening of that event ; 
and a remainder may be as well limited over upon such a deter- 
minable estate^ as upon the like estate when not determinable. This 
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fact is often, but not very felicitously, expressed by saying, that a 
stranger can take advantage of a conditional (*. e, determinable) 
limitation, though he cannot take advantage of a condition. 

2. The second rule, that no remainder may he limited to take effect 
upon the expiration of an interval of time after the determination of the 
preceding estate^ follows from the rule of the common law, that the 
immediate freehold may not, by any act of parties, be placed in 
abeyance. 

By the common law, the tenant of the immediate freehold was the 
only person against whom a writ could be brought in a real action, 
or from whom the lord could demand the feudal services incident to 
the tenure ; and in ancient times this was equivalent to saying that, 
during abeyance of the immediate freehold, all rights, both public 
and private, in reference to the land, were in abeyance also. This 
sufficiently explains the common law rule, that every act of parties 
is void, by which, if it were taken to be valid, the immediate freehold 
would be placed in abeyance. But, in certain cases, by unavoidable 
necessity, the immediate freehold was pla,ced in abeyance by operation 
of law ; viz., in the case of a corporation sole seised of lands, during 
the interval between the death of one incumbent (or other cause of a 
vacancy) and the accession of his successor. 

It is probable that the rule against limiting a remainder to com- 
mence at an interval after the determination of the particular estate, 
was originally deduced as a consequence from the fact, that at common 
law no remainder could be created except by feoffment; and a 
feoffment by the common law devested the seisin, forthwith and 
during the whole of the estate or estates to which it referred, out of 
the feoffor. Unless, therefore, the feoffment purported, for the whole 
of that duration, to vest the seisin in the feoffee or feoffees, it would 
follow that during the imappropriated interval the seisin, carrying 
with it the title to the immediate freehold, would be placed in 
abeyance. 

But the operation of the rule is much more extensive than would 
be made necessary by this theory of its origin. 

1. It is not confined to assurances by feoffment; but applies also 

to other assurances by which the seisin may be conveyed. 

2. It is not confined to limitations contained in assurances which 

deal with the immediate seisin, but applies equally to all 
limitations of estates derived out of remainders and reversions. 

3. It is not confined to limitations of lands, but applies equally to 

limitations of other real estate, as a freehold rent, when in esse 
at the time of the limitation. But a freehold rent may be- 
limited to commence de novo at a future time. 
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Contingent Remainden, 

The particular estate preceding a vested remainder of freehold may 
be a term of years; and in that case the seisin, during the oontinuanoe 
of the term, is vested in the remainderman. But the pcuiioular estate 
preceding a contingent remainder of freehold may not be a term of 
years ; because in such case the seisin would not be vested, but would 
be in abeyance during the continuance of the contingency. Such 
a contingent remainder would be void in its inception, for want 
(as the common phrase goes) of a sufficient estate of freehold to 
support it. This is still the law. 

For the same reason, the contingent remainder must, by the 
common law, be supported by an estate of freehold, not only in 
its inception, but also throughout the pending of the contingency. 
Unless the remainder, by the happening of the contingency, becomes 
vested, either previously to, or at the same instant with, the determina- 
tion of the particular estate, it is (by the common law) destroyed. 
But this liability to destruction has been greatly modified by recent 
legislation, as hereinafter mentioned. 

Any determination of the particular estate pending the contingency 
would destroy the remainder, whether such determination be due to 
natural expiration or to forfeiture. 

The above stated rules, that every contingent remainder of freehold 
must in its inception be supported by a preceding estate of freehold, 
and must vest at a time not later than the determination of the 
preceding particular estate, are equally applicable to all contingent 
remainders, whether they be created by limitations taking eflPeot by 
the common law, or by limitations which take effect under the 
Statute of Uses. (Feame, Cont. Eem. 284, 324.) And also, if the 
limitation is by devise. {Mamell v. Mamell, 2 P. Wms. 678.) 

But these rules are not applicable to contingent remainders in 
copyholds, or to equitable contingent remainders. (Feame, Cont. 
Eem. 304, 305.) 

Contingent remainders are divided by Feame into the four follow- 
ing classes : — 

1. Where the preceding particular estate is capable of being 
determined in more than one way ; but the remainder is so limited 
as to take effect only in case the determination shall take place in 
one specified way. For example, A. makes a feoffment to the use 
of B. till C. returns from Rome, and after such return of C. to the 
use of D. and his heirs. By. this limitation B. takes by implication an 
estate for his own life, which is by the limitation made determinable 
upon the retum of 0. This estate may, therefore, determine in 
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either of two ways, viz., either by the death of B. or by the return of 
G. But it is only in the event of the latter determination that the 
remainder of D. is limited to take effect. This remainder pending 
O.'fl return is contingent, because if B.*s estate should be determined 
by B.'fl death before the return of C, D. would not be duly qualified 
by virtue of the remainder to enter upon the possession. 

In this class of contingent remainders, the remainder can never 
become vested during the continuance of the particular estate, because 
the event which is to vest the remainder will also determine the 
particular estate. The remainder can only become vested, if at al], 
eo instante vrith. the determination of the particular estate. Contingent 
remainders of the other three classes admit of becoming vested during 
the continuance of the particular estate. 

2. Where the happening of an imcertain event, which has no con- 
nection with the determination of the preceding particular estate, and 
is such that it may by possibility never happen at all, is by the nature 
of the limitation to precede the remainder. 

3. Where the remainder is limited to take effect only in case an 
uncertain event, which is such that it must necessarily happen at 
some time, though it may by possibility not happen during the con- 
-tinuance of the particular estate, shall happen. 

4. Where the remainder is limited to a person not ascertained, or 
not in being, at the date of the limitation, but there is a possibility 
that a person to satisfy the limitation may be ascertained, or may 
come into being, during the continuance of the preceding particular 
estate. For example, if lands be limited to the use of A. for life, 
remainder to the use of the right heirs of J. S. who is at that time 
living ; or, remainder to the use of the first son of J. S. who at that 
time has no son. 

As to contingent remainders limited to posthumous children, see 
ButL n. (3) on Co. litt. 298a, and 10 Will. 3, c. 16 (2 Stat. Eev- 
p. 85, 10 Will. 3, c. 22). 

The 8 & 9 Vict. c. 106, s. 8,* enacts, that a contingent remainder 
existing at any time after the 31st December, 1844, shall be, and, if 
created before the passing of the Act, shall be deemed to have been, 
capable of taking effect, notwithstanding the determination by for" 
feiturej surrender^ or mergevy of any preceding estate of freehold, in the 
same manner in all respects as if such determination had not happened^ 

The 40 & 41 Vict. c. 33, enacts, that every contingent remainder 
created by. any instrument executed after the passing of the Act (2nd 

* Sect. 1 of the same Act repealed 7 & 8 Yict. c. 76, s. 8, as from the time of itd 
commencement. The repealed section had, in not very felicitous language, 
attempted to combine together the effect of 8 & 9 Yict. c. 106, s. 8, and 40 & 41 
Yict c. 33, mentioned in the next paragraph. 
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August, 1877), or by any will or codicil revived or republished by any 
will or codicil executed after that date, in tenements or hereditaments 
of any tenure, which icould have been valid as a springing or shifting use^ 
or executory devise ^ or other limitation, had it not had a sufficient estate 
to support it as a contingent remainder, shall, in the event of the par- 
ticular estate determining before the contingent remainder vests, be 
capable of taking eflPect in all respects as if the contingent remainder 
had originally being created as a springing or shifting use, or executory 
devise, or other executory limitation. 



Possibility of Reverter. 

Reverter and reversion are synonymous terms, denoting an estate 
vested in interest though not in possession. Possibility of reverter 
denotes no estate, but, as the name implies, only a possibility to have 
an estate at a future time. Of such possibilities there are several 
kinds ; of which two are usually denoted by the term under con- 
sideration : — the possibility that a common law fee may return to the 
grantor (1) by breach of a condition subject to which it was granted, 
or (2) by the determination of the fee itself, where it is other than a 
fee simple. 

Since every remainder and every reversion is a part only of the 
estate of the grantor or settlor, it follows that, by the common law, 
no remainder can be limited in expectancy upon a fee, and that no 
reversion can remain in a grantor or settlor who parts with a fee. 
There cannot exist two common law fees in the same land. ( Willion 
V. Berkeley f Plowd. 222, at p. 248 ; and authorities there cited in 
margin.) In regard to a fee simple and a determinable fee, this 
proposition has never been disputed. In regard to a conditional fee, 
Preston treats it as being not indisputably certain, but as depending 
only upon a preponderance of authority. (2 Prest. Est. 318, 320.) 
In more than one passage of his works something like a wavering of 
his own opinion may be detected. 

No reason can be given, upon principle, why conditional fees should 
be distinguished in this respect from other fees. The later authorities 
seem to concur with Lord Coke in the opinion, that there can be no 
such remainder or reversion, 8uid that no expectancy other than a 
possibility of reverter can exist upon a conditional fee. Braoton 
owes so much of his reputation to the respect with which he is treated 
by Lord Coke, that it would be unreasonable to impugn the dear 
and reiterated authority of Lord Coke, upon the strength of an obscure 
and solitary passage of Bracton, in which he seems to intimate an 
opinion that several successive conditional fees could by the conunon 
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law be limited in remainder one after another * (Co. litt. 22 a ; 327 a ; 
2 Inst. 336 ; Marq. of Winchester's casCy 3 Eep. at p. 3.) 

It is an indisputable fact, that by the common law there did exist 
a formedon en reverter for the benefit of the donor, as is expressly 
stated in the statute De Dank ; t while there did not exist a formedon 
en remainder in respect of conditional fees. J This seems to show that 
there could be no such remainder upon a conditional fee ; and if there 
could be no remainder, it follows that there could be no reversion. 

The fact that a doubt at one time prevailed (Co. litt. 22 b) whether 
there could exist a reversion upon a fee tail after the statute De DoniSy 
is a strong argument to show that there could not previously have 
existed a reversion upon a conditional fee at common law. 

The point was decided by Lord Hardwicke in JEarl of Stafford v* 
Bucklet/ (2 Ves. sen. 171). 



Chapter X. 

OF A FEE SIMPLE. 

In the language of the English law, the wovdfee signifies an estate of 
inheritance as distinguished from a kss estate; § not, as in the language 
of the feudists, a subject of tenure as distinguished from an allodium. 
Allodiimi being wholly unknown to English law, the latter distinction 
would in fact have no meaning. 

A fee simple is the most extensive in quantum^ and the most abso- 
lute as respects the rights which it confers, of all estates known to 
the law. It confers, and since the beginning of legal history it 
always has conferred, the lawful right to exercise over, upon, and in 
respect to, the land, every act of ownership which can enter into the 
imagination, including the right to commit unlimited waste ; and, for 
all practical purposes of ownership, it differs from the absolute 

* The passage is that cited by Preston (2 Est. 324) and others from Bracton, 
lib. 2, c. 6 (fo. 18 b of edit. 1569; — Item potent pluribus fieri donatio per modum 
simul et successive, &c. Per modum = sub modo = conditionally ; and the 
example given is of such limitations as would create conditional fees. 

t "The writ whereby the giver shall recover, when issue faileth, is common 
enough in the Chancery." j[l Stat. Eev. p. 43.) 

X It seems that the remainderman upon an estate for life might, after the 
death of the tenant for life, have had a formedon en remainder at common law. 
(Booth, Eeal Actions, p. 151.) But this is foreign to the present purpose. 

§ " Feodvm is the same that inheritance is." (Litt. sect. 1.) Lord Coke ex- 
pressly admits that the usage here adopted is the more correct, though he has not 
chosen to adhere to it. ** Of fee simple, it is commonly holden mat there be 
three kinds, vis. fee simple absolute, fee simple conditionall, and foe simple 
qualified, or a base fee. But the more genuine and apt division were to divide fee, 
that M, inheritancey into three parts y^. simple or absolute, conditionall and 
qualified or base." (Co. litt. 1 b.) 
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dominion of a chattel in nothing except the physical indestructibility 
of its subject. 

These remarks must be imderstood in their general application, 
which refers to an individual tenant, as distinguished from an eccle- 
siastical corporation, (lay corporations, when entitled to hold lands in 
fee simple, having generally the same powers and rights as indi- 
vidual owners,) seised absolutely to his own use, in possession, free 
from incumbrances; in which last word must for this purpose be 
included easements. The legal powers of a trustee are practically 
restricted by the terms of the trust ; those of an ecclesiastical corpo- 
ration, paartly by the common law, and partly by numerous statutes ; 
and those of the owner of a servient tenement, by the rights of the 
owner of the dominant tenement. 

Besides these rights of ownership, a fee simple at the present day 
confers an absolute right, both of alienation inter vivos and of devise 
by will.* 

The quantum^ or extent of the possible duration, of the estate is 
accurately measured by the express limitation to the grantee and his 
heirs simply. No greater duration than this can be conceived for an 
estate as distinguished from absolute dominion. It is impossible for a 
failure of heirs to take place by the actual (as distinguished from the 
constructive) non-existence (as distinguished from the non-appear- 
ance) of any person standing in any of the required degrees of rela- 
tionship to the tenant. Such a failure can take place only by some 
of the means previously enumerated under the title escheat. These 
the law does not presume, not even a mere failure of heirs t without 
attainder ; and it therefore presumes that a fee simple will in fact 
endure for ever. In this respect the quantum of a fee simple is greater 
than the quantum of all modified fees, which, though they may endure 
for ever, are not presumed by the law so to do, and upon which there 
is a possibility of reverter, or, in the case of fees tail and base fees, a 
remainder or reversion, instead of an escheat. 

Before the coming into operation of the Conveyancing and Law of 
Property Act, 1881, the word heirs, accompanied, it would seem, by 

• The practical result of the partial restraint upon alienation imposed by 
Mag. Cart. cap. 32 {supra, p. 10), was, that the lord exacted a mie upon 
alienation, as the price of his consent, without which the tenant could not make 
a safe title. The statute of Quia Emptores, by making the lord's consent 
needless, abolished the fine ; and alienation inter vivos by tenants in fee simple, 
not being tenants in capite of the Crown, has ever since been absolutely un- 
restrained. But, the king not being specially named, his rights were not 
affected by the statute (Co. Litt. 43 b) ; and fines upon alienation were due from 
the tenants in capite until the 12 Car. 2, c. 24. Some remarks upon the history 
of alienation by devise will be found at the end of this chapter. 

t " For the law doth not expect the determination of a fee by his dying 
without heirs." Fells v. Brown, Cro. Jac at p. 692. 
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the possessive pronoun, was necessary to be used in the express limi- 
tation of all fees, or estates of inheritance, to a natural person or 
persons, as distinguished from a corporation. (Litt. sect. 1.) Lord 
Coke also lays stress upon the copula and, (Co. Litt. 8 b.) But it 
does not appear that the copula was necessary, except in so far as it 
might be necessary to prevent the limitation from being void for uncer- 
tainty. And in Wright v. Wright (1 Ves. sen. 409, at p. 411) Lord 
Hardwicke seems to have thought that, even in a deed, the word or 
would be treated as a clerical error for andj and be construed accord- 
ingly. 

The doctrine of Hargrave (n. 4 on Co. Litt. 8 b) that, " according 
to many authorities, heir may be nornen colkdivumy as well in a deed 
as a will, and operate in both in the same manner as heirs in the 
plural number," is shown by Preston to be founded upon a mistake : 
the authorities cited by Hargrave referring only to limitations con- 
tained in wills. (2 Prest. Est. 9.) 

A limitation to a bastard and his heirs gives a fee simple, not a 
modified fee ; although only the heirs of his body are, under the 
circumstances, capable of inheriting. (1 Prest. Abst. 273.) 

But observe, (1) that the limitation, where it was necessary, was 
not always necessarily express ; and (2) that all limitation whatsoever 
was, in some oases, unnecessary. 

(1) Liformal limitation by words of direct and immediate reference 
would suffice. Thus, a father might infeoff his son, habendum to him 
and his heirs, and the son afterwards infeoff the father '* as fully as 
the father infeoffed him." (Co. Litt. 9 b.) 

(2) Li some cases no limitation was required. Thus, one of several 
coparceners, or joint tenants, seised in fee simple, might release to 
another without words of limitation. {Ibid,; Litt. sect. 304.) On a 
partition between two co-parceners seised in fee simple, a rent granted 
by one to the other for equality of partition, without words of limi- 
tation, was in fee simple. (Prest. Shep. T. 101 ; Co. Litt. 10 a.) By 
a bargain and sale for valuable consideration, the fee simple might 
pass without limitation (Vin. Abr. tit. Estate^ K. 2) ; as also by a 
fine come ceOy and a fine sur concessit (Shep. T. 4 ; 1 Salk. 340 ; 2 Prest. 
Est. 51, 52) ; and by a recovery (Co. Litt. 9 b ; 2 Cruise, Fines & 
Rec. 3rd ed. p. 15). 

Both the quantum of the estate, and also the privileges of user (as 
distinguished from the right, or power, to alienate) which it confers, 
ore independent of the method by which the estate arises, whenever it 
does arise, and are the same when it arises by implied limitation, or 
without limitation, as when it arises by express limitation. 

But the extent of the time during which the estate may remain in 
the hands of the tenant, is not independent of the method by which 
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it arises ; for if it arises by devise, or by way of use, it may be made 
liable to be shifted by executory limitation. 

A fee simple may also, at common law, be made defeasible upon 
the breach of a negative condition, or the non-performance of a posi- 
tive condition. The rules by which the learning of this subject is 
governed, are not the same as those which govern the learning of 
executory limitations. 

When a fee simple is liable to be shifted by executory limitation, 
or is defeasible upon condition, it does not, at common law, confer an 
absolute right of alienation, whether inter vivos or by will. The 
©state in the hands of the assignee or devisee retains its liability to 
be shifted, or defeated, as the case may be. 

But a tenant in fee simple, with an executory limitation, gift, or 
disposition over, on failure of his issue, or in any other event, when 
his estate is in possession, has the powers conferred upon a tenant for 
life imder a settlement by the Settled Land Act, 1882. (See sect. 68.) 
These include powers of sale, exchange, and partition. By the Con- 
veyancing Act, 1882, s. 10, it is enacted, that such an executory 
limitation over on default or failure of issue, shall become void so 
soon as any issue of the prescribed dass shall have attained the age 
of twenty-one years. 

Sect. 51 of the Conveyancing and Law of Property Act, 1881, 
enacts, that in deeds executed after the 31st December, 1881, it shall 
be sufficient, in the limitation of an estate in fee simple, to use the 
words in fee simple without the word heirs. 

Li the express limitation of a fee simple to a corporation sole, the 
word successors was necessary, and without it only an estate passed 
for the life of the existing incumbent (Co. Litt. 91b); except in the 
case of a gift in frankalmoigne. The mention of heirs in sect. 61 of 
the Conveyancing and Law of Property Act, 1881, suggests that this 
enactment is confined in its application to cases where the use of the 
word heirs was formerly necessary; and, therefore, that it has no 
application to corporations. 

In the case of corporations aggregate, a distinction formerly 
existed between corporations of which not only the head, but also the 
body, were persons capable in law, as a dean and chapter, and corpo- 
rations of which all the members, except the head, were dead in law, 
as an abbot and his convent. The former always took, and still take, 
a fee simple in all cases witiiout express limitation. (Co. Litt. 94 b.) 
Corporations of the latter kind no longer exist in England. Words 
of succeEsion were needed in order that they might take a fee simple, 
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fo the same extent as in the case of a corporation sole. But it seems 
that, in the case of all corporations aggregate having a head, whether 
the body consists of persons capable in law or dead in law, the grant 
of an immediate estate, during a vacancy of the headship, is void ; the 
grant of a remainder is good, provided that a new head be appointed 
during the continuance of the particular estate. {Ibid. 264 a.) 

On the sufficiency of the word frankalmoigne to pass a fee simple 
under appropriate circumstances, vide supray p. 7. 

The nature of an estate is practically ascertained by the privileges 
of ownership and alienation which it confers. At common law these 
were identical in the case of individual owners and of lay corpora- 
tions. The rights of ecclesiastical corporations, who are only seised 
in right of their churches, were less absolute. They could not levy 
a fine, or bar their successors by non-claim on a fine levied by others. 
(Cruise, 1 Fines & Rec. 3rd ed. p. 288.) Ecclesiastical corporations 
sole could not alienate, except subject to certain precautionary con- 
sents ; alienations by bishops needing confirmation by the dean and 
chapter, and alienations by parsons needing confirmation by the patron 
and ordinary (Co. litt. 44 a) ; and being, without such confirmation, 
good during the life only of the existing incumbent. Their power at 
common law to alienate (including power to lease) has been greatly 
abridged by numerous statutes. 

That a fee simple limited to a corporation was, as regards the 
quantum of the estate, not precisely identical with a fee simple limited 
to a grantee and his heirs, appears from the fact that, as above men- 
tioned, upon the dissolution of a corporation there was a reverter to 
the donor, not, as upon a failure of heirs, an escheat to the lord. For 
this reason Preston speaks of corporations as having a fee simple for 
the purpose of alienation, but only a determinable fee for the purpose 
of enjoyment. (1 Prest. Abst. 272.) The donor is deprived of his 
reverter by the alienation of the corporation. {Ibid.) By reason 
of the existence of this reverter, a condition against alienation 
annexed to a fee simple is good in a limitation to a corporation 
(Shep. T. 130 ; 2 Doct. & Stu. c. 35) ; though bad in a limitation to 
an individual. 

At common law a fee simple conferred no power to devise by will. 
But a local custom to devise was good, and e2dsted in many ancient 
boroughs. (litt. sect. 167, and Lord Coke's comment.) The 32 
Hen. 8, c. 1, explained and amended by the 34 & 35 Hen. 8, c. 5, 
enabled tenants in fee simple to devise the whole of their lands held 
by tenure in socage, and two-thirds of their lands held by tenure in 
knight service. On the abolition by the 12 Car. 2, c. 24, of all lay 
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tenures (at common law) except socage, complete power was acquired 
to devise all lands held in fee simple.* The statute took effect retro- 
spectively, as from the 24th February, 1646. 



Chaptek XI. 
DETEEMINABLE FEES. 

Modified fees differ from a fee simple in their limitation, which is 
to the grantee and his heirSy not simply, but subject to some qualifica-- 
tion of a kind permitted by the lawj which gives to the inheritance a 
more restricted character. In the case of bd.se fees, the restriction is 
implied in the circumstances of their origin ; but in the case of other 
modified fees, it is expressed in their limitation. 

Such lawful qualification may be of three kinds : — (1) The succes- 
sion of the heirs, instead of enduring for ever, may be liable to be 
cut short by the happening of a future event, which limitation gives 
rise to a determinable fee ; (2) the heirs to whom the inheritance can 
descend may be restricted to the heirs of the body of a specified 
person (or persons), which limitation gives rise to a conditional fee at 
common law, and to a fee tail under the statute De Bonis ; (3) the 
heirs to whom the inheritance can descend may be restricted to a 
particular class, where the word class is to be taken in a peculiar 
sense, to be hereafter explained, which limitation gives rise to the 
peculiar estate herein styled a qualified fee simple. 

In the limitation of a determinable fee, the limitation is expressed 
to be made to the grantee and his heirs until the happening of some 
future event, which must be of such a kind that it may by possibility 
never happen at alLf For it is an essential characteristic of all fees, 
that they may by possibility endure for ever. The language by 
which the future event is introduced into the limitation may take 
either of the two following shapes : (1) until a specified contingency 
shall happen, which may by possibility never happen ; or (2) so long 

* The Statute of Frauds and the Wills Act do not enlarge the power of devise 
previously appertaining to a tenant in fee simple. The history of the testa- 
mentary disposition of copyholds is not within the present scope. 

t A limitation to in, grantee and his heirs imtil tne happening of some event, 
which must in the nature of things happen sooner or later, passes no fee. If 
the happening of the event, though certain, is not fixed in pomt of time— i.e. if 
it depends upon the dropping of a life or lives — ^the limitation, as will hereafter 
be seen, gives rise to an estate ^ur avire vie. If the happening of the event is 
fixed in point of time, the limitation gives rise to a term of years, which, not- 
withstanding the naming of the heir, passes to the executor on tiiie death of the 
tenant. fLitt. sect. 740.) Similarly, a limitation to a grantee and his heirs at 
the will 01 the grantor, will pass only a tenancy at will. {Ibid, sect 82.) 
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as an existing state of things shall endure^ which is such that it may by 
possibility endure for ever. 

No particular phraseology is necessary to introduce the future event : 
until J tilly BO long aSy whilst* or any other equivalent words may be 
used, provided that they clearly express the dependency of the dura- 
tion of the estate upon the future event. A limitation to a man and 
his heirs, being lords of the manor of DalCj creates a good determinable 
fee; and the limitation is equally good if the word being is not 
expressed. 

The happening of the future event ipso facto determines the estate 
without any entry or claim by the person entitled to the possibility 
of reverter. 

This kind of limitation, where words of express limitation are used 
to mark out an estate, which is by subsequent words (being part of 
the limitation itself) made liable to de/ermine upon the happening 
of a wholly disconnected future event, may conveniently be styled a 
determinable limitation. Preston sometimes uses the phrase collateral 
limitation in this sense.t Littleton styles such limitations conditions 
in law (Idtt. sect. 380) ; and they are often classed with other things 
under the name of conditional limitations. The last phrase is com- 

• ** Quamdiuy dummodoy dum, quouaquCy si, and such like." (Shep. T. 125.) 
" Quamdiuy dummodo, dum, quottsquey duranie, &c." (10 Eep. 41.) 

+ His definitions of a direct, and of a collateral (or determinable) limitation, 
will repay careful attention : — ** A direct limitation marks the duration of estate 
by the life of a person, by the continuance of heirs, by a space of precise and 
measured time : making the death of the person in the first example, the con- 
tinuance of heirs in the second example, and the length of the given space in 
the third example, the boundary of the estate or the period of duration. 

•* A collateral limitation, at the same time that it gives an interest which may 
n>y possibility] have continuance for one of the times [marked out] in a direct 
mnitation, may, on [the happening of] some event which it describes, put an end 
to the right of enjoyment during the continuance of that time" (1 Prest. Est. 42.) 

A determinable or collateral limitation is not confined to the limitation of 
determinable fees. Any estate, including an estate for life, and a term of years, 
may be made liable to determine in like manner. In the latter cases, the mture 
event which is to determine the estate, is not necessarily an event which by 
possibility may never happen at all ; which rule, as to fees, arises only from 
the necessity that the collateral clause shall not be simply incompatible with the 
direct clause, but shall admit, by possibility, of the endurance of the estate 
limited in the direct clause to its full extent. "When such a collateral clause is 
annexed to the limitation of any other fee than a fee simple, as, for example, to 
a fee tail (to A. and the heirs of his body, being lords of the manor of Dale), it 
is of course equally necessary that the determining event may be such as by 
possibility may never happen. 

Thus it becomes possible to suggest a more elaborate sub-division of fees than 
that used in the text, as follows : — 



1. Fee simple, 

2. Conditional fee, 

3. Qualified fee simple, 

4. Fee iaU, 



CO. Fee simple determinable, 
giving rise also, 6. Conditional fee deter- 
by means I minable, 
of a collateral j 7. Qualified fee simple 
clause, to determinable, 

18. Fee tail determinable, 
and 9. Base fees, which may at the present day take any shape in which a fee 
can be limited. {Vidt infra, p. 74.) 

C. E 
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monly used in so many different senses, that nothing but obscurity 
and confusion is likely to attend its use. 

Determinable fees are divisible into two classes, according as the 
future event which may determine them — (1) is an event which 
admits of becoming impossible to happen; such as the marriage of 
0. D., which may become impossible by 0. D.'s death ; or (2) is an 
event which must for evevj if it does not actually happen, remain 
liable to happen ; such as the fall of a particular building. In the 
former case, if the event has not happened before the death of C. D., 
the determinable fee is by his death ipso facto enlarged into a fee 
simple. In the latter case the determinable fee can never be enlarged 
into a fee simple, except by a release of the possibility of reverter. 

The following list* of determinable or collateral limitations, which 
have been actually used,- or proposed in books of authority to be used, 
in the limitation of determinable fees, will be found instructive. 

These limitations are partly limitations at common law, and partly 
limitations by way of use and by way of devise. But in all limita- 
tions contained in a deed, however they may take effect, the words 
" and his heirs," and also any valid clause operating by way of deter- 
minable or collateral limitation, have, so far as respects the duration 
of the estate limited, the same operation ; and this is true aLso of 
devises which contain words of strict limitation. 

Examples of Deto'minable Fees,f 
1. Kings of Scotland. — "King Henry the Third dedit manerium 
de Penreth et Sourby Alexandro regi Scotice et I^eredibus suis 

* The list here given is founded upon a list given by Preston (1 Prest. Est. 
431 — 433) ; the references to whicn are distinguislied by a peculiarly com- 
plicated inaccuracy. Preston has admitted into liis list as a true specimen the 
mnitation in Cockd v. Sheldon , which might have been used to Hinit a deter- 
minable fee, but which did in fact (for want of the word heirs) limit a determin- 
able estate for life ; and the present writer, following this example, has added 
another like instance (No. 19;. 

t The following limitations do not properly come under the present head : 

1. Peers of the realm. — Preston gives this as a valid example of the kind of 
limitation now under review; but the passages (Co. Litt. 27 a; 2 Bl. Com. 109) 
cited by him refer, not to the limitation of the manor of Kingston Lisle to a man 
and his heirs being peers of the realm, but to the limitation of a peerage to a 
man and his heirs being lords of the manor of Kingston Lisle. ** By this," eaje 
Lord Coke, " he had a fee simple qualified in the dignity; " where by fee simple 
qualified he means what is above styled a determinable fee. 

2. ** The hospital of Saint Katharine was founded by Queen Eleanor, wife of 
Hen. 3, reservmg the patronage sihi et reginis Anglice pro tempore exiitentibus, 
et eo itttUo retina Phihpim vxor E. 3, habet patronatum.^* (Extract from the 
Close Bolls, cited by Lord Hale in a note on Co. Litt. 27 a). Under the phrase 
** special limitations," this curious limitation is apparently classed by Har- 
erave and Lord Hale with a limitation (No. 1 of tne above list) wliich un- 
doubtedly gave rise to a determinable fee. But, granting the present limitation 
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regibus SootisB." {Lib. Pari. Cited by Lord Hale, in note on 
Co. Litt. 27 a.) 

2. Being lords of a particular manor. (Wooddeson, Vinerian 

Lectures, vol. 2, p. 9. To this type also belongs the limita- 
tion of the peerage of De Lisle, referred to in Co. Litt. 27 a 
and 2 Bl. Com. 109.) 

3. Tenants of the Manor of Dale. (Co. Litt. 27 a ; 2 Bl. Com. 109.) 

4. As long as such a tree shall grow. (11 Eep. 49 ; Kitohin, 

Jurisdictions, 6th ed. p. 301.) 
6. As long as such a tree stands, {idle v. Cook, 1 P. Wms. at p. 75 ; 
2 Ld. Eaym. at p. 1148. 

6. As long as the Church of St. Paul shall stand. (Plowd. 657.) 

7. So long as B. hath heirs of his body. (Co. Litt. 18 a; 10 Rep. 

97; Plowd. 657; Cro. Jac. 693; Finch, Law, p. 112; 10 
Vin. Abr. 233.) Here B. must not be the same person as 
the donee. For further observations, vide infra, p. 72. 

8. Till the mannage of a person shall take place. (1 Prest. Est. 432.) 

The authorities cited by Preston make no mention of any such 
limitation ; but there is no doubt as to its validity. In strict 
settlements of real property, the limitations regularly begin 
with a limitation to the use of the settlor and his heirs until 
the solemnization of the intended marriage. Thereby the settlor 
takes a determinable fee, which will ipso facto become a fee 
simple if either of the parties to the intended marriage should 
die before its solemnization. 

9. Till C. returns from Home. (Feame, Cont. Eem. 12; and 

Butler's note at p. 13.) 

10. Until B. [the grantee] go to Borne. (Shop. T. 125.) 

11. Until he [the grantee] be promoted to a benefice. (Ibid.) 

12. Until such time as [the grantee], his heirs, executors, or admi- 
nistrators, shall make default in payment of any of the said sums : 
— viz., certain instalments each of 20/., one such to become 
payable at Michaelmas in every year, until the total sum of 
800/. should have been paid. (1 Leon. 33.) This form 
occurs in a security taken by the Exchequer in Queen Eliza- 
beth's reign, from a crown debtor. The form next following 
was a part of the same limitation. 

13. Until [the Queen], her heirs and successors, shall have received 

of the issues and profits [of the lands] such sums of money, 

parcel of the said debt, as shall then be behind and unpaid. {Ibid.) 

The ultimate limitation was to the Crown debtor in fee simple. 

(or whatever it is to be called) to be valid, it evidently does not give rise to a 
determinable or any other fee; bocause the successive queens-consort of 
England, in whom the right under it would vest, were not the successive heirs 
of any specified person or persons. 

e2 
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These limitations, to the Crown upon default in payment of 
the instahnents, and to the debtor upon satisfaction of the 
debt out of the rents and profits, are of course not remainders, 
but executory limitations. 

14. As long as he shall pay 20s. annually to A, (Plowd. 557.) 
Here "he" and "A." are loosely used to include their re- 
spective heirs. (And see Shep. T. 101.) 

15. Until B. [the grantee] patj to A. [the grantor] 201. (Shep. T. 
125.) 

16. Similarly, imtil the grantor shall pay 207. to the grantee. 

(Ibid. ; Co. Litt. 248 a.) 

17. Donee et quousque I. 8. shall pay to the feoffor^ or to his heirs, 
one thousand pounds. (Dy. 300 b, pi. 39, fin. And see 
10 Eep. 41, where "a man made a feoflFment in fee until, 
quousque, the feoflFor had paid him certain money.") 

Upon the view taken in Equity of such limitations, see Bla- 
grave v. Clunn, 2 Vem. 576 ; Thoniasin v. Mackworth, Carter, 75. 

18. For, during, and until any son that the feoffor shall beget of the 

body of his said wife shall accomplish the age of twenty-one years. 
(Dy. 300 b, pi. 39; Cocket v. Sheldon, Serj. Moore's Eep. 15. 
See also Lethieullier v. Tracy, 3 Atk. 774, Ambl. 204 ; Spencer 
v. Chase, 9 Mod. 28, 10 Yin. Ab. 203 ; where the limitation 
occurred in a will.) The form of the limitation in Dyer and 
Moore was. To the use of the wife, until, &c. ; which only gave 
her a determinable estate for her own life. Had it been. To 
the use of the wife and her heirs, until, &c., she would have 
taken a determinable fee. 

19. Till A. [the grantor] makes I. 8. [a stranger] bailey of his 
manor. (Lord Hale, in Co. Litt. 42 a, note 6.) Li the case 
cited, the limitation was not to the grantee and his heirs, and 
it therefore passed no fee, but only a determinable estate for 
life. There is no doubt that the clause would be valid in the 
limitation of a fee. 

20. In trust, till the rents and profits of [the lands] shall raise and 
pay the several legacies and bequests mentioned in the testator's 
will. {Shields v. Atkins, 3 Atk. 660.) 

21. To the use of certain persons until they made a good and suffi'^ 
dent lease [of the lands] by indenture for a term of forty years. 
{Lusher v. Banbong, Dy. 290 a.) 

22. WiUiam, Earl of Bath, in 6 Jac. levies a fine with proclama- 
tions, and " declares the uses of this fine to William, Earl of 
Bath, and to his heirs, until he otherwise should or did dispose of 

• The "word feoffor seems in this passage of Dyer to be twice printed tor feoffee 
The mistake makes no difference to the nature of the limitation. 
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the same.^^ {Earl of Bathes Case^ Carter, 96. See also Sir E. 
Clere^s Case, 6 Eep. 17.) If this limitation had oocurred in 
a conveyance at the common law, instead of in a conveyance 
under the Statute of Uses, it may be doubted whether the 
addition of the words in italics woidd have had any* greater or 
other effect than the common, but superfluous and nugatory, 
addition of the words, and his assigns. 

When the future event which may determine the estate is an actio 
be done by the grantee, the doing of the act under such circumstances 
bears a close resemblance to the breach of a condition that the grantee 
shall not do the act. These cases of determinable limitation are 
therefore liable to be confused with limitations upon or subject to a 
condition, giving a right of entry upon a breach by the grantee; 
from which they nevertheless differ very widely. (1) In the limita- 
tion of a determinable fee, the doing of the act by the grantee which 
is to determine the estate, is made a part of the limitation itself, 
and the doing of the act will ipso facto determine the estate without 
any entry or claim on the part of the person entitled to the possibility 
of reverter. But where an estate is limited in fee simple, and the 
limitation itself contains no qualification, but, externally to the 
limitation, though in the same deed, or in another deed delivered at 
the same time, is contained a condition by a breach of which the fee 
simple is liable to be defeated : a breach does not ipso facto avoid the 
estate, but only makes it liable to be avoided by the entry of the 
person entitled to the possibility of reverter. No estate of freehold 
can be made to cease, without entry, upon the breach of a condition. 
(Co. Idtt. 214 b). (2) Conditions which are annexed to or in defeasance 
of a fee simple are subject to the common law, and axe governed by 
the learning of common law conditions ; because the statutes by which 
the common law learning applicable to conditions has been modified are 
restricted to conditions annexed to estates which are less than a fee. 
(3) The breach of a condition in defeasance of a fee is within the rule 
against perpetuities. But the possibility of reverter upon a deter- 
minable fee is as much outside the rule against perpetuities as the 
escheat of a fee simple. 

All modified fees confer upon the tenant the same absolute right of 
user j and to commit unrestrained and unlimited waste, as a fee simple. 
They do not necessarily confer the same right of alienation and 
devise. 

The power of the tenant of a determinable fee to alienate or devise 
cannot, properly speaking, be said to be in any way restricted ; but 
his alienation will not create a greater eetat^ than he himself has. 
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He maj aliene at pleasore, and the assign or devisee takes a like 
estate of inheritance, determinable in the hands of himself, his hdrs 
or assigns, npon the happening of the event which would have deter- 
mined it in the hands of the donee or his heirs. 

There seems to be nothing in the Settled Land Act, 1882, to modify 
in any way the right of alienation incident at common law to the 
estate of the tenant of a determinable fee. 



Chapter XTT. 

CONDITIONAL FEES. 

The law relating to conditional fees, which can now subsist only in 
hereditaments other than tenements, and (by analogy) in copyholds 
of manors in which there is no custom of entail, is a very obscure 
subject of research. The most eminent authorities are sometimes at 
variance, and the living tradition of modem practice is wanting. But 
of the questions which have been raised some, even before the Statute 
De DoniSy were probably matters of more curiosity than practical 
importance ; and others rather illustrate the difficulty of reconciling 
the rules governing these estates with general principles, than throw 
any doubt upon the rules themselves. 

A conditional fee may be defined in limine as a species of estate 
limited upon or subject to (». e. defeasible upon breach of, or to be con- 
firmed, or enlarged upon performance of) a condition ; the nature of 
the estate, and the nature of the condition, being reserved for subse- 
quent remark. But this definition is subject to the observation, that 
the rules governing these fees rest upon a special basis of their own, 
and are not in accordance with the general law applicable to estates 
npon condition. 

The conditions admissible for the purpose of creating a conditional 
fee are restricted to a single type, which always takes the form of a 
limitation expressed to be to the heirs of the body of the donee or 
donees, either generally ^ or to a fecial class of such heirs. The word 
heirs implies a fee, or estate of inheritance; while the imposed 
restriction prevents the fee from being a fee simple in the proper 
sense of the term. The different forms assumed by this kind of 
limitation, which require to be noticed as illustrating the law of entail, 
are as follows : — 

(1) To the heirs of the body; (2) To the Jieirs male of the body; 
(3) To the heirs female of the body ; 
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(4) To the heirs of the body of the donee hy a particular toife (or 

husband) : the person designated as wife (or husband) not 

neoessarily being married to the donee at the time of the 

gift, but being legally capable of such marriage ; (6) To the 

heirs mak of the body by a particular wife (or husband) ; (6) 

To the heirs female of the body by a particular wife (or 

husband) ; 

(7) To the heirs of the bodies of two persons lawfully married, or 

capable of lawful marriage, the two persons being both 

named as donees in the ^ft ; (8) To the heirs male of the 

bodies of two such persons as aforesaid ; and (9) To the heirs 

female of the bodies of two such persons as aforesaid. 

Any similar restriction to a single sex, if attempted to be imposed 

upon the heirs^ (as by limitation to the heirs male^) is void, and the 

grantee takes a fee simple. (Litt. sect. 31.) The law arrives at this 

construction, by rejecting the word maky upon the principle, ut res 

magis valeat quam pereat. (Co. Litt. 27 a, b.) And upon the same 

principle, if gavelkind lands be limited to A. and his eldest heirs, or 

if common law lands be limited, in a deed or on a feoffment, to A. and 

the eldest heirs female of his body, the word eldest will be rejected, 

to give effect to the limitation. But in a testament, a limitation to 

A. and his heirs male will create an estate tail. (Co. litt. 27 a; 

Baker v. Wall, 1 Ld. Eaym. 185.) 

The restricted nature of this limitation was, at a period so early as 
to be ahnost beyond the reach of history, construed by the courts as 
being in the nature of a condition ; and the limitation as being there- 
fore in the nature of a limitation upon condition. And they seem to 
have regarded the condition as to some extent uniting in itself con- 
tradictory characteristics : being partly in the nature of a condition 
which by its performance would confirm, or enlarge, the estate, and 
partly in the nature of a condition always remaining liable, by a 
breach, to defeat the estate. For — 

(1°) As soon as an heir of the prescribed class was bom {postprolem 
suscitatam) this was held to be for some purposes a performance of the 
condition, so as for some purposes to enlarge the conditional fee into 
a fee simple ; namely, so far as to enable the donee (1) to aliene the 
lands for an estate of fee simple absolute ; (2) to forfeit, including 
under that word escheat by attainder of felony besides forfeiture for 
treason ; (3) to charge with incumbrances which were as indefeasible 
as if created by a tenant in fee simple. (Co. litt. 19 a.) And (4), 
in the case of a gift either to a donee andhis or her issue by a particu- 
lar wife or husband, or to two donees and their joint issue, birth of 
the prescribed issue had the eflEect of enlarging the possible course of 



Digitized by VjOOQIC 



56 ON ESTATES. 

descent, so as to make it include issue of the donee, or of the survivor 
of two donees, by another wife or husband ; as will presently be ex- 
plained more at large. 

If the donee of the conditional fee aliened before such issue bom, 
his alienation would bar his own issue, if bom afterwards, giving the 
assign an estate which endured so long as such issue should exist ; but 
such alienation would not bar the donor of his possibility of reverter 
on failure of such issue. (Co. litt. 19 a.) 

But this fulfilment of the condition, by having issue of the pre- 
scribed dass, was not an absolute fulfilment once and for all : the 
estate was not thereby converted into a fee simple for all purposes, 
and the condition for some purposes still remained on foot ; for — 

(2°) If the donee, after birth of the prescribed issue, did not aliene, 
but suffered the estate to descend, it followed the prescribed course of 
descent, and none but heirs of the prescribed class could take ; but 
these could take to the exclusion of the heir general, in case he (or 
she) happened not to be of the prescribed class. (Co, Litt. 19 a ; and 
Harg. n. 4 thereon.) That is to say, the special heir per formam doni 
is not necessarily identical with the heir general. This proposition 
involves an anomaly, seeing that by this means the course of descent 
by common law could be diverted into a different channeL The 
proposition is not unanimously supported by the authorities. But it 
probably admits of no dispute even in regard to conditional fees ; and 
(which is a much more important fact) it imdoubtedly admits of no 
dispute so far as fees tail are concerned. (litt. sects. 22, 23.) 

If the succession of the special heirs came to an end without any 
alienation having been made, the donor's possibility of reverter be- 
came an interest in possession. 

Note, that the phrase heir male imports not only that the heir must 
be a male, but also that he must be able to deduce his descent solely 
through males. And similarly of heir female. 

The heir (of the prescribed class) coming in by descent, had, whether 
he had issue or not, exactly the same power or capacity to alienate, 
forfeit, and charge, as the original donee had after birth of the pre- 
scribed issue. 

As has been briefly mentioned, a conditional fee limited to the heirs 
(whether general or special) of the body of a donee by a particular wife 
or husband, or to the heirs of the bodies of two persons lawfully 
married, or capable of lawful marriage, hsA a remarkable characteristic, 
particularly referred to in the preamble to the statute De Doniahj 
which conditional fees were converted into fees tail ; namely, that, 
after issue of the presaibed kind had been bom^ the estate mighty in 
default of such issue, descend to the issue of the donee, or of the 
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survivor of the two donees, by another vdfe (or husband, as the case 
might require). That is to say, birth of the prescribed issue vrould 
practically convert what might be styled a gift in special tail at common 
law into a gift in general tail at common law. This proposition is 
deduced by Lord Coke as a conclusion from the doctrine, (1) that, the 
survivor being the wife, her second husband, after birth of issue by 
her, should be tenant by the curtesy (2 Inst. 336 ; the fourth resolu- 
tion in Paine^s Case, 8 Eep., at p. 35) ; and (2) that, the survivor 
being the husband, his second wife should have dower {Ibid, at p. 36). 
According to Lord Hale, this peculiar characteristic did not apply to 
conditional fees created by gift in frankmarriage. (Co. Litt. 19 a, 
n. 3.) 



Chapter XIII. 

QUALIFIED FEES SIMPLE. 

There remains another kind of limitation allowed by the law, in 
the nature of a modification of a fee simple, and giving rise to an 
estate of inheritance, which, since it is undoubtedly valid, requires to 
be mentioned; though very briefly, because it never occurs in practice. 

It clearly appears from Litt. sect. 354, as explained by Lord Coke's 
comment, that a fee may be expressly limited to a man and the heirs 
of any ancestor whose heir he is. The most obvious example of this 
kind of limitation, is a limitation to a man and his heirs ex parte 
pat^rndy so as to exclude altogether from the succession the heirs 
ex parte maternd ; who, if he had taken a fee simple, (since he took 
by purchase and not by descent,) would have been entitled to succeed 
on a failure of the heirs ex parte paternA, 

The fact that a seisin in fee simple acquired by descent from a 
father who hfid come to the estate by way of purchase, excluded the 
heirs of the son ex parte maternd^ supplies the motive which induced 
Littleton to recommend the adoption of this limitation under certain 
circumstances. There is no reason to suppose that its validity is 
affected by the 3 & 4 Will. 4, c. 106, or 22 & 23 Vict. c. 35, s. 19. 
Under the same circumstances as those supposed by Littleton, it 
would still be necessary to make the same limitation in order to fulfil 
the condition which he supposes to have been imposed. 

Here the course of descent does not differ, so long as the estate 
endures, from the descent of a fee simple ; but the qiuintum of the 
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estate differs, the descent being restricted to one class only of the 
heirs, and the estate determining with the exhaustion of this class. 

Preston sometimes styles this estate a qualified fee (1 Prest. Est. 449). 
He seems here, and also in some other passages, to have intended, by 
using this phrase, to mark off this estate into a separate class, not 
merely to classify it among the other fees usually collected under the 
terms qualified fee^ or qualified or base fee; which terms, as above 
mentioned, are commonly used to include all fees, except fees simple 
(absolute) and conditional fees. The present writer is not without 
some suspicion that this peculiar estate owes its existence to Littleton's 
ingenuity in suggesting a hypothetical case. But the observation 
of Littleton may perhaps be the tradition of an ingenious device 
actually used to extricate a client from an awkward position, which 
would at first sight seem to leave open no course by which he could 
precisely fulfil the condition imposed upon him. From Lord Coke's 
language it is clear that Littleton's meaning needed interpretation, 
and had in fact been much misunderstood. This shows that the 
device in question could not have been common. 

The rare occurrence of this species of estate, if it ever has actually 
occurred, has prevented it from receiving much notice. Though it 
has no practical importance, the mode of its limitation is too remark- 
able to be passed over in silence; and it requires to be separately 
classed. It differs in a very marked manner from a determinable fee, 
since it is limited by restriction to a particular class of the heirs, and 
not by reference to the happening of a future event. It still more 
evidently differs from a conditional fee, because, so long as it endures, 
the powers of the tenant are neither enlarged nor abridged by any- 
thing in the nature of the performance of a condition. It is mani- 
festly quite distinct from a fee tail, because (among other reasons) 
the issue had never any claim against the alienation, by whatever 
assurance it might be effected, of the ancestor ; whereas, even at the 
present day, not all assurances of the ancestor will bar the issue in 
tail. And it differs from a base fee, as defined in these pages, too 
obviously for the difference to require particular mention. 
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Chapter XIV. 

FEES TAIL, OR ESTATES TAIL. 

A FEE TAIL is simply a conditional fee modified in certain respects 
by the statute De Bonis Conditionalibus (Stat. West. 2, 13 Edw. 1). 
The Ust given above, of limitations applicable to a conditional fee, 
does not contain every limitation which is theoretically applicable to 
a fee tail ;* but it includes every form which occurs in practice. It 
also includes some which, in all probability, have never been actually 
used. No motive can be imagined which would be likely to induce 
anyone to limit an estate to heirs female, though nothing is more 
common than a limitation to heirs male. The former limitation was 
probably suggested by the latter ; and it probably owes its existence 
only to the logical imagination of text writers. But there is no 
reasonable doubt as to its legal validity ; which, indeed, seems to be 
expressly recognized by the Conveyancing and Law of Property Act, 
1881, s. 51. 

The modifications introduced by the statute into a conditional fee, 
refer chiefly to the power of the donee, or owner for the time being, 
by alienation to bar the succession of his issue and the reverter of the 
donor. It was observed above, that the issue could be so barred even 
"before their birth, but that the donor's reverter could not be barred 
.until after the birth of inheritable issue. The statute De Bonis 
enacted that in future no such alienation should be a bar either to the 
succession of the issue or to the reverter of the donor. In other 
respects, a fee tail not only resembkSy but actually ««, a conditional fee. 
In the language of Butler, " this statute did not create any new estate^ 
but, by disaffirming the supposed performance of the condition, 
preserved the fee to the issue, while there was issue to take it, and 
the reversion to the donor when the issue failed." (Butl. n. 2 on 
Co. litt. 327 a.) 

To the above-stated effect of the statute, in restraining alienation, 
must further be added its effect in preventing the descent of the fee 
to persons not included in the original form of the gift, which, under 
certain circumstances, was permitted by the common law ; and also 
its effect in permitting the limitation of remainders over in expectancy, 
which the common law did not permit. 

* The liinitation might be made to the heirs of the body of a specified ancestor 
of a designatod person. (Litt. sect. 30, and Lord Coke's comment.) 

A limitation ** to A. and the heirs of the body of his father," will create two 
distinct estates: an estate for life to the man himself and an estate tail in 
remainder, to the heir of the body of the father. If the father is living at the 
time of the limitation, the estate tail will be a contingent remainder suspended 
from vesting till his death; when it will vest in the person who at the time of 
the father's death can bring himself within the description as heir of the body of 
the father. (See 3 Ptesi Conv. 77— 79.) 
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The precise nature of these several points of difference will appear 
from the following short examination. 

The statute, having particularly mentioned in its preamble three 
examples of conditional f qes, which examples are mentioned by way 
of specifying the whole class and not by way of confining the 
operation of the Act to those examples (2 Inst. 334), and having 
recited, that the construction put by the common law upon such gif t^ 
being directly repugnant to the form of the gift, was a grievance 
calling for remedy, enacts as follows : — 

"That the will of the giver, according to the form in the deed of gift 
manifestly expressed, shall be from henceforth observed ; so that they to whom 
the land {tenementiim) was given under such condition, shall have no power to 
aliene the land {tenementum) so given, but that it shall remain unto the issue of 
them to whom it was given after their death, or shall revert unto the giver or 
his heirs if issue fail, [either by an absolute default of issue, or, after the birth 
of issue, by its subsequent extinction.*] 

** Neither shall the second husband of any such woman," (t. c. a female donee 
in special tail,) " from henceforth, have anything in the land {in ienemenio) so 
given upon condition, after the death of his wife, by the law of England, nor 
the issue of the second husband and wife shall succeed in the inheritance, but 
immediately after the death of the husband and wife, to whom the land 
{tenementum) was so given, it shall come to their issue, or return xmto the giver, 
or his heir, as before is said." 

The effect of the first paragraph is to destroy the threefold capacity 
which the tenant of a conditional fee acquired by having issue of the 
prescribed dass, to alienate, to forfeit by attainder,! and to charge. 

The effect of the second paragraph is that, if a gift is mtide either 
to a donee and his (or her) issue by a particular wife (or husband), 
or to two persons and their issue, then, on the death of the wife (or 
husband) of the donee, where there is a single donee, or, if there be 
two donees, upon the death of either of them, without leaving issue 
of the prescribed kind, there is no longer any possibility of the birth 
of issue inheritable under the entail, even though such issue has been 
in existence at some previous time ; whereas, before the statute {mpra^ 
p. 66), there was under such circumstances still a possibility that issue 
might be bom capable of inheriting a conditional fee limited in like 
manner. The survivor is, therefore, now styled tenant in tail after 
poaaihility of issue extinct. 

The statute also, after prescribing a form for the new kinds of writ 

♦ Per hoc, quod nullum sit exitus omnino, vel si aliquis exittta fuerit, per mortem 
deficiety herede hujusmodi exitus deficiente. The English version (1 Stat. Kev. p. 42) 
is here so corrupt as to be Tinintelligible. 

t As above mentioned (p. 19) forfeiture by attainder of high treason was 
restored by statute ; and finally abolished by 33 & 34 Vict. c. 23, s. 1. 
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of formedoD, which were needed to give efiPect to its provisions, 
continues as follows : — 

And if a fine be levied hereafter upon such lands {super hujusmodi tenementi), 
it shall be void in the law; neither shall the heirs, or such as the reversion 
belongeth unto, though they be of full age, within England, and out of prison, 
need to make their claim. 

It will hereafter be seen that this last enactment was deemed to be 
repealed, or superseded, by 4 Hen. 7, c. 24 ; and it was expressly 
superseded by 32 Hen. 8, c. 36. {Vide infra, p. 65.) 

There exists a twofold division of fees tail, one founded upon the 
fact that the descent might be restricted to one sex, the other founded 
upon the fact that the gift might be made to the issue of more than 
one body. 

The restriction to one sex is indicated by the addition of the 
epithets male ov female respectively, and the absence of such addition 
indicates the absence of restriction. 

When the gift is to a single donee and his (or her) issue by a 
particular wife (or husband), or is to two donees and their joint issue, 
the restricted character of the issue inheritable under the gift is 
indicated by the epithet speeial. The absence of such restriction is 
sometimes indicated by the addition of the epithet general, but more 
conamonly by the absence of any epithet. 

It would be a very convenient practice to use the phrase general 
tail to denote the opposite to special tail, and the phrase tail general 
to denote the opposite to tail male and tail female. This usage will 
be adopted in iliese pages. 

On a gift to a smgle donee in special tail, the wife (or husband) 
assigned to the donee is not necessarily a specified individual, but 
may be one of a specified class ; for example, may be any person 
bearing a specified name. {Page v. Hat/ward, 2 Salk. 570.) 

An estate in tail male may co-exist with another estate in tail 
female in remainder, both being vested in the same person. (Litt. 
sect. 719, and Lord Coke's comment.) The rule is not confined to 
the particular kinds of estates tail just mentioned. Several successive 
estates tail may co-exist in the same person by way of remainder, so 
long as the limitation is not made nugatory by the absolute inclusion 
of any of the posterior estates in any of the prior estates ; as, for 
example, by the limitation of an estate in tail male in remainder upon 
an estate in tail general. (3 Prest. Conv. 246.) 

Since there is no presumption de Jure that any person, however 
advanced in years, cannot have issue, no tenant in tail, except the 
original donee, or one of the original donees, in special tail, can be 
tenant in tail after possibility of issue extinct. 
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The duration of the estate of such last-mentioned tenant does not 
differ from the duration of a bare estate for life. (Co. litt. 28 a.) 
But such tenant is not punishable for waste. {Ibid, 27 b.) 

Before the coming into operation of the Conveyancing and Law 
of Property Act, 1881, the same rule obtained, with respect to the 
need for the word heirs in the limitation of a fee tail, as in the 
limitation of a fee simple, by reason of the derivation of a fee tail 
from a conditional fee. (Co. Litt. 20 a.) Tet it is said that a fee 
tail might be created by the word heir in the singular. {Ibid. 22 a ; 
see also Harg. n. 4, Ibid, 8 b.) But this abnormal and solitary 
example must be viewed with suspicion. 

Besides the word heirSy words to indicate the procreation of the 
heirs by or on the body of the donee were also necessary ; but such 
words were not necessarily express. The Latin, de corporcy and in 
English, of the bodtj^ were the most proper and formal words to effect 
the purpose ; but the want of them might be supplied by inference, 
even in a deed. {Beresford^s case^ 7 Eep. 40.) The distinction 
between a deed and a testament in this respect seems to be this : — 
that in a testament the inference might be drawn from the general 
intention of the testator, but in a deed it must follow from the 
language of the limitation itself. 

But the word frankmarriage {supra^ p. 7) will by itself suffice for 
the limitation of an estate in special tail to a man and his wife. The 
nature of this estate is subject to certain restrictions, and the validity 
of the gift depends upon the existence of certain conditions. (See 
Co. Litt. 21 b.) The donees and their issue in tail held of the donor 
and his heirs, discharged of all services except fealty, until the fourth 
degree in descent from the original donees was passed ; after which 
event, the succeeding issue held by such services as the donor owed to 
his lord next paramoimt. (Litt. sects. 19, 20.) Gifts in frankmarriage 
are wholly obsolete in practice, but they are perfectly valid. 

Sect. 51 of the Conveyancing and Law of Property Act, 1881, 
enacts, that in deeds executed after the 31st December, 1881, it shall 
be sufficient, in the limitation of an estate in tail, to use the words in 
tail without the words heirs of the body ; and in the limitation of an 
estate in tail male or in tail female, to use the words in tail malcy or 
in tail/emakj as the case requires, without the words heirs male of the 
body, or heirs female of the body. 

Upon every gift in tail by a donor seised in fee simple, there 
remains in the donor, by virtue of the statute, a reversion expectant 
upon the fee tail. (Litt. sect. 19, and Lord Coke's comment ; Wiilion 
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V. Berkelet/y Plowd. at p. 241.) And, therefore, a remainder may- 
be limited in expectancy upon a fee tail, and the latter, though of 
inheritance, takes effect as a particular estate. 

There is no merger of the estate tail in a remainder, or the rever- 
sion, in fee, when they meet in the same person. (See the second 
resolution in Wiscofs Casey 2 Eep. at p. 61.) But this rule does not 
hold good of tenant in tail after possibility of issue extinct. (Co. 
litt. 28 a; 3 Prest. Conv. 345.) 

Fees tail owed their origin to a statute, of which the express intent 
and policy was to restrain alienation. It is commonly said that for 
about two centuries they remained inalienable. This remark is so far 
true, that for about that space of time the tenant in tail was unable 
by any assurance to convey an estate which was not liable to be 
avoided after his death by his issue. A lineal warranty by the 
ancestor, if accompanied by assets, was a bar to the issue ; though the 
bar continued only so long as the assets continued to accompany it. 
Upon this fact was founded, by an ingenious fiction, of which the 
origin is commonly attributed to some obiter dicta of the judges in 
Taltarum^s Case, the theory of a common recovery as an assurance by 
tenant in tail. But it is evident from the language of Lord Coke, 
that the idea of using this fiction to bar entails had for a long time 
previously engaged the attention of the judges. (See 6 Eep. 40; 
10 Bep. 37.) Fines owed their efficacy as a similar assurance to 
the statutes 4 Hen. 7, o. 24, and 32 Hen. 8, c. 36. 

The learning of these now obsolete assurances is still needed to 
understand old titles. The analogy of their operation has been in 
some important respects followed by. the 3 & 4 Will. 4, c. 74, in 
prescribing new methods of barring entails, and the remainders and 
reversions thereupon ; and in certain cases the person who, under the 
former practice, would have been the proper person to have made the 
tenant to the practpe for suffering a common recovery, must even now 
concur in the barring of an entcdl.* 

A fine was an action (for this purpose, but not necessarily, a 
collusive action) commenced upon any kind of writ by which lands 
might be either demanded or charged, which was compromised by 
leave of the court, the claim of the plaintiff, or coitisee, being 
acknowledged by the deforceant, or conmor. Fines are conmionly 
reckoned as being of four kinds, (1) sur conusance de droit come ceo, 

• See 3 & 4 Will. 4, c. 74, ss. 29, 30, A proof that tho operation at the 
present day of sect. 29 is not impossible, occurred in a title -which came before 
the writer in 1880. Such an occurrence will be possible, so long as there are 
living any persons who took particular estates preceding estate 3 tail, created by 
settlements executed before tho Ist January, 1834. 
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Sfc. ; (2) 8ur conusance de droit tantum; (3) sur concessit; and (4) Bur 
done, grant et render. (See Shep. T. 4 ; 2 Bl. Com. oh. 21 ; Cruise, 1 
Fines and Rec. 2nd ed. oh. 4 ; 3rd ed. oh. 3.) Of these four kinds, 
only two QXQ distinguished by essential differences ; for the second is 
a mutilated version of the first, and the fourth is a combination of the 
first and third. 

By the common law the title conferred by a fine was a bar to the 
claims of all persons, whether parties or privies to the fine or not, who, 
not being under disability, did not prosecute their claims within a 
year and a day. This bar by non-claim was abolished by 34 Edw. 3, 
c. 16, (called the Statute of Non-claim,) and was restored with 
modifications by the 1 Ric. 3, c. 7 ; which was soon rendered practi- 
cally obsolete (though it was not expressly repealed imtil 1863) by 
the 4 Hen. 7, c. 24. The last-mentioned statute enacted that, pro- 
clamation of the fine having been made as therein mentioned, the fine 
should be a final end and conclude as well privies as strangers to the 
same, except persons under disability (other than married women 
parties to the fine), and saving to all persons other than the parties, 
such right as they might have at the time of the fine, so that they 
pursue their title by way of action, or lawful entry within five years 
next after the proclamations ; and saving to all other persons such 
right as might subsequently accrue to them, so that they pursue their 
titte within five years of its accruing. The provisions last specified 
are commonly referred to as the first saving and the second saving 
respectively. 

The statute also allows to persons imder disability (other than 
married women parties to the fine) five years from the cessation of 
the disability during which to prosecute their claims by action or 
entry; but enacts that if they should not pursue their remedy as 
aforesaid, they and their heirs should be concluded for ever, in like 
form as parties or privies to the fine. It also saves to all persons, not 
being parties or priviesy the right (which existed at common law) to 
avoid the fine upon an ayeiment partes finis nihil hahuerunt, if none of 
the parties had an estate of freehold in the lands. 

It seems to have been inferred from the two last-mentioned provi- 
sions that the issue in tail, as being privies, though not parties, are 
within the scope of that statute. A majority of the judges in the 
year 19 Hen. 8, held, in accordance with this opinion, that by a fine 
levied with proclamations by a tenant in tail under the Act, the issue 
in tail were inmiediately and finally barred, nor were allowed any 
time to prosecute their claim upon the death of the tenant in tail by 
whom the fine was levied. 

Though this decision was contrary to the provision of the statute 
De Donisy '< if a fine be levied hereafter of such lands, it shall be void 
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in the law," its principle was expressly affirmed by the 32 Hen. 8, 
o. 36 ; which enacts, that all fines levied with proclamations, whether 
before or after the Act by any person of full age, of any hereditaments 
intailed to him or any of his ancestors, in possession, reversion, 
remainder, or in use, shall be, immediately after the fine levied, 
engrossed, and proclamations made, deemed to all intents and pur- 
poses a sufficient bar for ever against such person and his heirs claim- 
ing the same hereditaments or any parcel thereof only by force of 
any such entail. 

Some remarks upon the operation of fines as against strangers, will 
be found below, at pp. 91 ei seq. 

A warranty was a covenant real annexed to an estate of freehold, 
arising either by implication of law, or by express contract. (Prest* 
Shep. T. 181.) As an express contract, a warranty could be created 
only by the use of the word warrantizo or tcarrant. (litt. sect. 733.) 
The benefit of the warranty (if the estate of freehold was also of in- 
heritance) descended to the heir of the warrantee, and the burden to 
the heir of the warrantor. The warranty conveyed no estate, but, so 
far as it was effectual, operated as a bar to prevent the heir of the 
warrantor from enforcing a claim to the lands as against the heir of 
the warrantee. The epithets lineal and collateral, as applied to 
warranties, do not refer to the lineal or collateral descent of the heir 
of the warrantor from his ancestor ; but solely to the question, whether 
his claim by inheritance to the lands, and his liability to the warranty, 
were both derived from the same ancestor through the same line of 
descent, or not. In the former case the warranty was lineal, in the 
latter collateral. (1 Prest. Abstr. 410.) The only point in the 
intricate learning of warranties which requires to be noticed, is, that 
a lineal warranty, if accompanied in its descent by assets, but not 
otherwise, was a bar even to the issue in tail, notwithstanding the 
statute De DoniSf in respect of the estate tail. (litt. sect. 712 ; Co. 
Idtt. 374 b.) The efficacy of a common recovery, as an assurance by 
tenant in tail, depends upon this proposition. 

A common recovery was a collusive action of recovery, not com- 
promised, but prosecuted to judgment by the demandant or recoveror 
against the recoveree. In its most usual form, as an assurance by a 
tenant in tail, it was brought by a collusive demandant against a 
collusive tenant to the prcecipe, to whom an estate of freehold had 
been conveyed by the person in whom the immediate freehold in the 
lands was vested, in order to enable him to act as defendant ; for a 
common recovery was obliged to conform in all essential points to the 
real action whidb it ooUusively represented, and by the common law 

C. F 



Digitized by VjOOQIC 



66 ON ESTATES. 

no action of recovery was well grounded unless brought against the 
actual tenant of the first estate of freehold in the lands sought to be 
recovered ; for default of which the recovery might hefalsifiedy or set 
aside, upon a plea of non-tenure. (Booth, Eeal Actions, pp. 29, 80.) 

The common law rule concerning the tenant to the prcecipe was 
f oimd to be very inconvenient in pltices where it was the custom to let out 
lands on leases for lives at a rent; and by 14 Geo. 2, c. 20, ss. 1, 2, it was 
enacted, that all common recoveries suffered or to be suflfered without 
the concurrence of such lessees, should be as valid and effectual as if 
they had concurred, provided that the person next in remaindCT or 
reversion should convey an estate for life at least to the tenant to the 
prcBcipe, 

The tenant to ^^ prcecipe admitted the claim, but vouched to war- 
ranty {vocavit ad wairantizandum) the tenant in taQ, who admitted 
the warranty, but vouched over somebody'else, always a man of straw, 
usually the crier of the court, who was therefore styled the common 
vouchee. The demandant recovered against the tenant to the prcecipe^ 
who recovered against the tenant in tail, who recovered against the 
common vouchee. The recompense in value, supposed to be recovered 
from the common vouchee, had the same effect in law as actual assets 
to make the warranty good against the issue in tail. And since the 
recompense, if it had really been recovered, would have descended 
according to the descent of the lands for which it was a substitute, the 
remainderman or reversioner was equally within the benefit of the 
recompense, and was held to be equally barred by the recovery. 

The Act to abolish Fines and Eeeoveries (3 & 4 Will. 4, c. 74) 
enacts (sect. 2), that no fine shall be levied or common recovery 
suffered, except those then pending, after the 31st December, 1833 ; 
and also (sect. 14) that all warranties of lands made after that day by 
tenant in tail, shall be void against the issue in tail and all persons 
whose estates are to take effect after or in defeasance of the estate 
taiL 

As an assurance by a tenant in tail, a fine had this advantage over 
fi recovery, -that by virtue of the provisions of the 32 Hen. 8, o. 36, it 
could be levied without the concurrence of the tenant of the immediate 
freehold, while a recovery could not be suffered without obtaining 
either his concurrence or, in case the immediate freehold was in the 
hands of a lessee for lives at a rent, the concurrence of the statutory 
substitute provided by 14 Geo. 2, o. 20. Any estate tail, though in 
remainder, or contingency, or to arise by way of executory limitation, 
was barred by a fine (with proclamations) levied by the person 
entitied thereto. (1 Prest. Abstr. 402.) This clearly appears by the 
above-cited language of the statute. 
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But a fine barred only the issue in tail ; so that a fee simple could 
not be obtained by it, unless one of the parties had also a remainder, 
OP reversion, in fee simple expectant upon the estate tail. 

A recovery barred as well the estate tail as also all remainders, and 
the reversion, expectant thereupon; and destroyed all executory 
limitations, conditions and powers annexed thereto, whereby the 
person entitled to the benefit of the recovery obtained as large an 
estate as could by possibility have been made by the settlor who created 
the estate tail.* 

But a recovery had no effect upon estates derived out of, or upon 
charges affecting, the estate tail. (3 Prest. Abstr. 137.) 

Tenant in tail after possibility of issue extinct could not suffer a 
common recovery ; nor can he at the present day make any disposition 
under the 3 & 4 Will. 4, c. 74. (See sect. 18.) But he has, when his 
estate is in possession, the powers of a tenant for life imder the- 
Settled Land Act, 1882. (See sect. 58 of that Act.) 

By the 11 Hen. 7, c. 20, recoveries by women tenants in tail ex 
provisione viri are made void. This Act is repealed, except as to 
settlements made before the 28th August, 1833, by the 3 & 4 Will. 4, 
c. 74, s. 17. 

By the 34 & 35 Hen 8, c. 20, no recovery suffered by any tenant 
in tail of lands whereof the reversion or remainder is in the king, 
shall bind the heirs in tail. Nor can such a tenant in tail make any 
disposition under the 3 & 4 Will. 4, c. 74. (See sect. 18.) But 
when his estate is in possession, he can exercise the powers of a 
tenant for life imder the Settled Land Act, 1882 ; and so as to bind 
the crown by such exercise. (See sect. 58 of that Act.) 

The analogy of fines and recoveries has been to a considerable 
extent followed by the 3 & 4 Will. 4, c. 74 ; which enables every 
tenant in tail, whether in possession, remainder, contingency, or 
otherwise, after the 31st December, 1833, by any assurance (other 
than a will) by which he could have made the disposition, if his 

. • 1 Prest. Abstr. 393 ; 3 Hid. 137 ; 1 Prest. Conv. 2^ 17. Not necessarily, as 
is commonly said, a fee simple, lie remarks, however, that the point has never 
been actually decided. But it seems to be too obviously true to need decision. 
It is also to be observed that the language of 3 & 4 Will. 4, c. 74, s. 15, which 
enables a tenant in tail (subject to certam conditions) to dispose of the intailed 
lands as against the issue in tail, and also all persons whose estates are to take 
effect after the determination or in defeasance of the estate tail, does not affect 
persons claiming by title jparamount to that of the settlor. An estate tail may 
be derived out of a determinable fee ; and in such a case the estate tail itself, or 
any base fee into which it may have been converted, and also any estate, though 
purporting to be a fee simple, created by any disposition made by the tenant iii 
tail under the Act, will, ipso facto, cease ana determine upon the determination 
of the determinable fee out of which they were derived. ( Cmanie statu primitivo, 
cessat derivativtfs, Vidt supra ^ p. 30.) 

f2 
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ostate were an estate at law in fee simple absolute, to dispose of for 
an estate in fee simple absolute, or for any less estate, the lands 
intailed, as against all persons claiming the lands intailed by force 
of any estate tail vested in the person making the disposition, and 
also, with the consent of the person (if any) who under the act is 
protector of the settlement, as against all persons, including the 
crown, whose estates are to take effect after or in defeasance of anj 
such estate tail. (See sects. 15, 34 and 40 of that Act.) Such consent 
is not needed, if the tenant in tail is also entitled to an immediate 
remainder or reversion in fee. (Sect. 34.) Here the "woid/ee means 
fee simple. 

The phrase, whose estates are to take effect after or in defeasance of 
the estate tail, is not applicable to persons coming in by title para^ 
mount; and therefore the utmost operation of every disentailing 
assurance is confined to barring estates arising imder the settlement, 
together with the reversion, if any, upon such estates. It follows, 
that no greater estate can be gained by any disentailing assurance, 
than could by possibility have been made by the settlor by whom the 
estate tail was created. In this respect, the operation of a modem 
disentailing assurance is exactly co-extensive with the operation of 
a common recovery. 

The disentailing assurance will have this, its utmost possible opera- 
tion, in each of the following cases : — 

(1) If the tenant in tail by whom it is made is tenant in tail in 

possession; or 

(2) If, though not in possession, he is entitled to the immediate 

remainder, or reversion in fee simple upon his estate tail ; or 

(3) If, though he is neither in possession nor entitled to the imme- 

diate remainder or reversion in fee simple, the disentailing 
assurance is made with the consent of the protector of the 
settlement. Such consent must be given either by the same 
assurance, or by a deed to be executed on or before the day 
on which the assurance is made. (Sect. 42.) 
In all other cases the assurance will bar only the estate tail, anjl 
thus create a base fee. 

The protector may be appointed by the settlement (sect. 32) ; and 
otherwise is generally the person having imder the same settlement 
the first estate of freehold, or for years determinable on the dropping 
of a life or lives, prior to the estate tail, in the same lands (sect. 22). 
Husband and wife jointly are the protector, in respect of an estate 
which would have qualified the wife, if sole ; tmless it is settled, or 
agreed or directed to be settled, by the settlement, to her separate 
use, in which case she alone is the protector (sect. 24). Numerous 
other provisions are made to meet special cases. In certain cases, the 
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proteotor of a settlement made before the Slst December, 1833, is 
the person who would have been the proper person to have made 
the tenant to the prcecipe for suflEering a common recovery. (Sects. 
29, 30.) 

The Married Women's Property Act, 1882, (45 & 46 Vict. c. 75,) 
does not seem to make the concurrence of the husband as protector 
unnecessary, in any case in which it would have been necessary if 
that Act had not been passed. But the question does not appear to 
have been foreseen, and it must be answered with some caution. 

No disposition under the 3 & 4 Will. 4, c. 74, by a tenant in tail 
(except a lease for not more than twenty-one years, to commence in 
possession or within twelve months from the date, at a rent not less 
than five-sixths of a rack-rent) has any operation under the Act^ unless 
inrolled in the Court of Chancery (now the Chancery Division) within 
six months after its execution. (Sect. 41.) 

It follows that the operation of any assurance by tenant in tail, 
wanting inrolment, remains the same now as it would have been before 
the Act. 

It is now clearly settled that by such conveyance, if purporting to 
convey the whole estate of the tenant in tail, the assign takes a base 
fee, liable to be determined, after the death of the tenant in tail, by 
the entry of the issue in tail. {Machil v. Clark^ 2 SaJk. 619 ; 2 Ld. 
Raym. 778 ; 7 Mod. 18 ; overruling Toohe v. Glasscock^ 1 Saund. 260.) 
The words in Litt. seels. 613, 650, which seem to import that the 
assign takes an estate pur autre vie only, must be understood to mean, 
that his estate is liable to be determined upon an event which would 
ipso facto determine an estate pur autre vie. (See Stone v. Newman^ 
Cro. Oar. at p. 429.) 

That the estate of the assign is of inheritance, is proved by the 
fact that his wife was entitled to dower out of it, during its con- 
tinuance. (3 Eep. 84 ; 10 Rep. 96.) 

A tenant in tail, when his estate is in possession, has the powers 
conferred upon a tenant for life under a settlement by the Settled 
Land Act, 1882. This provision includes a tenant in tail after possi- 
bility of issue extinct; also a tenant in tcdl who is restrained by statute 
from barring his estate tail, and although the reversion is in the 
OTOWn ; but not a tenant in tail so restrained in respect of land pur- 
chased with money provided by parliament in consideration of public 
services. (See sect. 58 of the Act.) 
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Chapter XV. 

BASE FEES. 

The earliest (not to say the only) attempt to define the term base 
fee with which the present writer is acquainted, is that given by 
Plowden ;* and his definition is substantially as follows : — A base fee 
is a fee descendible to the heirs general, upon which subsists a 
remainder or reversion in fee simple. Here the descent to the heirs 
general distinguishes it from a fee tail, where the descent is to the 
heirs of the body ; and the existence in expectancy upon it of a 
remainder or reversion, distinguishes it from common law fees. 

The conditions laid down by this] definition can only be f ulfilledt 
by the conversion of a fee tail into a fee descendible to the heirs 
general, by some method which does not destroy the. remainder or re- 
version previously subsisting upon the fee tail. For no fee descendible 
to the heirs general which arises by mere limitation, can have sub- 
sisting upon it any remainder or reversion. (Co. Litt. 18 a.) 

From these considerations it follows that a base fee is either (1) the 
estate taken by the grantefe, under any assurance by a tenant in tail 
which is efEectual to bar the issue in tail (or, at least, to put the issue 
in tail, evoji after his right has accrued in possession, to a right of 
entry), but ineffectual to bar the remainders (if any) or reversion 
expectant upon the estate tail ; or (2), when an estate tail is barred to 
the same extent, but by the mere operation of law without the 
execution of any assurance, a base fee is the estate taken by the 
person entitled to the benefit of such legal bar. 

It is believed that the following attempt is the first ever made to 
give a complete list of the methods by which a base fee may now 
arise, or might formerly have arisen : — 

List of Base Fees. 
(1) Before the 3 & 4 Will. 4, o. 74, a base fee might have arisen 
by the operation of a fine levied by a tenant in tail, not 
also entitled to the remainder, or reversion, in fee simple 
expectant on the estate tail. 

♦ ** A third Estate in fee may be called a base fee, and that is, where A. has a 
good and absolute estate of fee simple in land, and B. has anotiier estate of fee 
in the same land, which shall descend from heir to heir, but which is base in 
respect of the fee of A., aa being younger than the fee of A., and not of absolute 
perpetuity as the fee of A. is." Howd. 557. He proceeds to specify the case of 
a tenant in tail attainted of high treason. 

t Unless the case mentioned at the end of the chapter is an exception to tiie 
rule. 
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(2) A base fee may now, since the 3 & 4 Will. 4, o. 74, arise by 

the operation of an assurance made by a tenant in tail, 
which is insufficient to bar the remainder, or reversion, upon 
the estate tail, but is sufficient to bar the issue in tail. 
{Vide supra f p. 68.) 

(3) At common law, before the passing of 34 & 35 Hen. 8, c. 20, 

a base fee might have arisen by the operation of a common 
recovery suffered by a tenant in tail, when the remainder, 
or reversion, in fee simple expectant on the estate tail, was 
vested in the crown. Under such circumstances the 
recovery would have barred the issue in tail, but not the 
crown, by reason of the crown's prerogative. 

The last-mentioned statute enacted, that such a recovery 
should not bind the heirs in tail, nor can such tenants in tail 
now make any disposition under the 3 & 4 Will. 4, c. 74. 

(4) During the interval which elapsed between the 26 Hen. 8, c. 13, 

whereby fees taQ were made liable to forfeiture for high 
treason, and the 33 & 34 Vict. c. 23, whereby forfeiture was 
abolished, a base fee would have arisen, in favour of the 
crown, upon the attainder of a tenant in tail for high 
treason, which endured so long as there was in existence 
either the donee in tail or any issue capable of having 
inherited under the entail. {Wakingham^a Case, Plowd. 
552 ; see p. 557 ; Stone v. Neicmany Cro. Oar. 427.) 

(5) Before the extinction of villenage, if lands had been given in 

fee tail to a villein, the lord of the villein would have 
acquired, by entry upon the lands, a base fee conterminous 
with what would have been the duration of the fee tail if it 
had remained in the villein and his heirs inheritable imder 
the entail. (Co. Litt. 18 a.) If the lord had subsequently 
enfranchised the villein, the enfranchisement would not 
have affected the duration of the base fee. {Ibid, 111 a.) 

(6) Similarly if, before the Naturalization Act, 1870 (33 & 34 

Vict, c, 14), s. 2, lands had been given in fee tail to an 
alien, and had been seized on the part of the crown after 
office found, a base fee would have been vested in the 
crown. If the alien had subsequently been made a denizen, 
this would not have affected the duration of the base fee. 
(Co. litt. 117 a.) 

The last-mentioned Act enacts, that real and personal pro- 
perty of every description may be taken, acquired, held, and 
disposed of by an alien in the same manner in aU respects 
as by a natural-bom subject. 
Thislind of estate, therefore, endures so long only as there is in 



Digitized by VjOOQIC 



72 ON ESTATES. 

existence either the donee in tail or any issue inheritable by force of 
the entail. 

It has also been suggested (Plowd. 557) that a base fee might 
arise — 

(7) Where the issue in tail was outlawed for felony, and in the 

lifetime of his ancestor obtained a pardon. In such a case 

it has been suggested that the heir of the donor could not 

enter, because there was still living issue of the donee ; and 

the issue could not lawfully enter xmder the entail, for 

want of inheritable blood, which was not restored by the 

pardon. In the case referred to by Plowden, the issue 

entered ; and some thought that he had gained by his entry 

a bajse fee conterminous with the entail, but others thought 

that he had gained only a estate for his own life. 

Base fees of any of the kinds above described are not properly said 

to be liable to be determined, — ^which phrase properly refers to the 

voluntary assertion of a hostile claim, — though they are determinable 

upon the determination of the estate tail in which they had their 

origin. There exists one other species of base fee, which is not only 

determinable in the latter sense, but is, in the proper sense of the 

phrase, liable to be determined : — 

(8) Any assurance made by a tenant in tail which purports to 

convey his whole estate, but is not effectual to bar the issue 
in tail of their right, will create a base fee liable to be 
determined by the entry of the issue in tail after the death 
of the tenant in tail who made the assurance. {Vide mpra^ 
p. 69.) 

An estate of the like duration with a base fee may arise as a 
determinable fee, by an express limitation to A. and his heirs so long 
as B. shall have heirs of his body. {Vide supra^ p. 61, No. 7.) But 
it is conceived that, if B. is living at the date of the limitation, it 
cannot take e£fect in possession until the death of B. ; because, nemo 
est heres viventia. If this view is well founded, such a limitation 
during the life of B. must be by way either of executory limitation 
or of contingent remainder. 

The authorities do not lend much countenance to this view. The 
language of the "apprentice of the Middle Temple" in Plowden, 
who was probably Plowden himself, implies, if it is to be construed 
strictly, that an estate in possession might be created under such 
a limitation during the life of B. But it is probable that Plowden's 
attention was not directed to the point. The other authorities afiPord 
no clear inference ; except, perhaps, the inference that the question 
did not occur to them. 
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Before the 28tli August, 1833, a base fee would have merged in 
the remainder or reversion in fee simple, if both estates were vested 
in the same person without the existence of any intermediate estate* 
(3 Prest. Conv. 240.) Whence it followed that if a tenant in tail, 
having also an immediate remainder or reversion in fee simple, by 
a fine vested in himself a base fee, the latter estate was destroyed by 
merger, and all incumbrances affecting the remainder or reversion 
were let in. They were technically sfidd to be accelerated. 

Sect. 39 of the 3 & 4 Will. 4, c. 74, provides that under similar 
circumstances, since the passing of the Act, the base fee shall not 
merge, but be ipso facto enlarged into as large an estate as the tenant 
in tail, with the consent of the protector, if any, might have created 
by any disposition under the Act, if such remainder or reversion had 
been vested in any other person. 

It will be observed that the theory of base fees, as outlined in 
Plowden's definition, assumes the truth of the proposition, that when 
a base fee and a reversion in fee simple thereupon subsist at the same 
time in the same land, (which can only be effected by operation of 
law and not by mere limitation or conveyance,) the base fee descends 
" from heir to heir ; " which language, since there is nothing to sug- 
gest special heirs, must mean that it descends to the heirs general. 

Preston has remarked that when an estate tail, even in special 
tail, was turned to a base fee by a fine, the descent of the base fee 
followed the common law, descending to the heir general, not to the 
special heir. (1 Prest. Abstr. 372, 404.) The case cited by him 
{Baker v. Willis, Oro. Car. 476, or Beaumont's Case, 9 Eep. 138) 
hardly seems to establish this proposition ; which, however, seems to 
follow from the fundamental rule, that the common law heir can be 
displaced only by means of special limitations referring to the heirs 
of the body ; because, in the case supposed, no such limitation existed. 
The same doctrine seems necessarily to apply to all base fees which 
arise without express limitation; and also to base fees arising by 
express limitation, including base fees created by the alienation of 
a tenant in tail in remainder, without the consent of the protector 
of the settlement, under 3 & 4 Will. 4, o. 74, ss. 16 and 34 } unless 
(which is of course not usual) a base fee so created should itself take 
the form of a fee tail vested in another person. For every disposition 
made by a tenant in tail must be subject to the rule above specified ; 
and the descent of the base fee will depend upon the limitation oon« 
tained in the disposition by which it is created. 

It is remarkable that the question has been little noticed. It 
does not refer to the distinction between the heir male or female and 
the heir general, but to the distinction between the heir of the body 
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and the heir general. It seems to have been always tacitly assumed, 
without the necessity for explicit mention, that when the law, whether 
mediately or immediately, devests a fee tail by barring the issue in 
tail, the novel fee thus created will, in the hands of the person 
entitled to the benefit of the bar, follow the ordinary course of descent 
prescribed by the common law, namely, to the heir generaL And 
since base fees are now created by express limitation contained in a 
" disposition," it follows that they may be limited in any shape in 
which a fee may be limited. 

Modem innovations upon the law have introduced a possibility of 
the existence of base fees which are not strictly comprised within the 
terms of Plowden's definition. A base fee created by a tenant in tail 
might possibly take the shape of a disposition in favour of a grantee 
in tail male or tail female. Such estate would not descend to the heir 
general ; but it would possess the most prominent characteristics of 
other base fees : being created rather by operation of law than by the 
act of the party, and being determinable with the failure of issue 
inheritable imder the defeated entail. 

Moreover, sect. 65 of the Conveyancing and Law of Property Act, 
1881, amended by sect. 11 of the Oonveyancring Act, 1882, enacts, 
that the residue of any such long term of years as is therein specified 
may be enlarged into a fee simple, by virtue of the Act, in the manner 
therein prescribed. It is perhaps not dear what will become of the 
reversion upon the term under such circumstances. On the one hand, 
two fees simple cannot, by the common law, subsist at the same time 
in the same lands ; whence might be drawn the inference, that the 
reversion is absolutely destroyed. On the other hand, the rule of the 
common law, that a reversion in fee cannot be expectant upon another 
fee, may be suspended by force of a statute, and it has in fact been 
suspended by the statute De Bonis. The question does not appear to 
have been foreseen, and the answer which it will receive cannot 
confidently be predicted. If the reversion is not destroyed by the 
enlargement, the fee simple obtained by the enlargement will subsist 
as a base fee. No other example can be suggested of a base fee 
which is a fee simple absolute. 
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Chapter XVI. 

AN ESTATE FOE THE LIFE OF THE TENANT. 

Under the phrase tenant for term of lifey Littleton (sect. 66) includes 
both a tenant for the term of his own life and a tenant for the term 
of another's life, or pur autre vie. But the latter tenancy is distin- 
guished by some peculiar characteristics, which make its separate 
treatment desirable. 

To these, says Lord Coke, may be added a third, viz., for the lives 
of the tenant himself and of another person or persons, which limita- 
tion creates a single estate of freehold. (Co. litt. 41 b.) If the other 
person or persons die in the lifetime of the tenant, this estate becomes 
thenceforward an estate for his life simply ; but otherwise this estate 
becomes subject, at his death, to the peculiar characteristics of an 
estate jowr autre vie. 

Every tenant for life has by common law, as incident to his estate, 
and without express grant, the right to take in reasonable measure 
three kinds of estovers — ^housebote (which includes firebote), plough- 
bote and haybote ; xmless he be restrained from taking them by special 
covenant. (Co. Litt. 41 b.) To cut timber so far as may be neces- 
sary for these purposes, is not waste ; provided, of course, that the 
timber is in fact used accordingly. {Ibid. 53 b.) If the tenancy 
arises imder a settlement, the tenant's rights of user are always 
expressly provided for by the settlement ; and in practice the tenancy 
for life is commonly declared to be without impeachment of waste. 
If the tenancy arises under a lease, the rights of the tenant are in 
practice provided for in the lease. 

By the common law, a tenant for life under a settlement has no rights 
of user, or power to deal with the land, other than those possessed by a 
lessee for life holding merely under a lease at a rent. But by the Settled 
Land Act, 1882, extensive powers of alienation, enfranchisement, ex- 
change, partition, leasing, and for other purposes, are conferred upon 
every person beneficially entitled to possession (which in that Act 
includes receipt of income) of settled land under a settlement, afl 
defined in sect. 2, sub-s. (1) of that Act. The following remarks 
will, in the absence of express mention, be restricted to such points 
connected with estates for life as do not seem to be affected by the 
last-mentioned Act. 

An estate for life may arise (1^) by express limitation to a grantee 
during his life ; (2^) by implication of law : where a grant is made 
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to a grantee by name, either without any words of limitation, or 
accompanied by words intended to take effect as words of limitation, 
but not by law capable of so taking effect as to limit any greater 
estate ; (3^) by the assignment of an estate pur autre vie to ceatui que 
vie ; and (4*^) by operation of law, on the arising of a husband's right 
to curtesy, or of a widow's right to dower. 

Any conveyance, otherwise valid and capable of taking effect, which 
nominates a grantee, but neither limits nor purports to limit any 
estate, will, in the absence of any further indication, operate by 
implication of law to pass an estate for the life of the grantee. (Oo. 
litt. 42 a; see also litt. sect. 283.) Similarly, if the limitation is 
for term of life^ without saying for whose life. (Oo. litt. 42 a.) But, 
in the latter case, an estate for the life of the grantor will pass, if the 
grantor might rightfully grant that estate, but could not rightfully 
grant for the life of the grantee. {Ibid. See also 183 a.) And the 
implication of law upon which the estate arises is liable to be rebutted 
by the mfitnifestation of a contrary intention. For example, if the 
estate by implication should arise in the premisses of a deed, it may by 
the habendum be cut down to an estate for years, or at will ; and this 
may happen even though the habendum itself be technically void as a 
limitation, and therefore not capable of taking effect otherwise than 
as a manifestation of intention. (See the 1st resolution in Buckler's 
Caae^ 2 Eep. 65. For further observations upon the relation between 
the premisses and the habendum j see p. 100, infra.) 

The addition to the name of a grantee of any words designed to 
serve as words of limitation, not being such as are appropriate to the 
limitation of a fee, will not enable the assurance to pass any estate of 
inheritance ; and in general will not enable the assurance to pass any 
greater estate than would have passed by the mere nomination of the 
grantee. But the addition to the name of the grantee of the words, 
^'his executors, administrators, emd assigns," in the premisses of a 
deed, will, when the grantor has an estate for his own life, expressly 
pass the whole estate of the grantor to the grantee, so as to make the 
habendum^ if purporting to grant a less, or an impossible, estate, void 
for the inconsistency. {Boddington v. Robinson^ L. E. 10 Exch. 270.) 
The reasons given for this decision are not very intelligible ; but the 
decision itself can be reconciled with authority. 

Curtesy. 

To entitle the husband to be tenant by the curtesy after the death 
of the wife, it is necessary (1) that the wife be seised during the 
coverture of an estate of inheritance to which issue of the marriage 
may possibly succeed as heir to the wife (Idtt. sects. 35, 52) ; (2) that 
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the estate be, or become during the coverture, an interest in possession ; 
(3) that seisin in deed (less properly styled actual*' seisin) be obtained 
during the coverture ; and (4) that issue be bom alive. 

If the lands be subject to the custom of gavelkind, the curtesy is 
usually of a moiety only, and ceases on the re-marriage of the 
husband. But such curtesy attaches without birth of issue. (Oo. 
litt. 30 a, 111 a ; and see on the subject generally, Eob. Grav. bk. ii. 
oh. 1.) Special custom may assign a different proportion, or the 
whole, to the husband. 

The rule, that seisin in deed must be acquired during the coverture, 
applies in its full rigour only to lands. As regards other realty of 
which there is curtesy, a seisin in law sufl&ces if circumstances make 
seisin in deed impossible ; thus, of a rent, if the wife dies before it 
becomes due, or of an advowson, if she dies before the church becomes 
void. (Co. litt. 29 a.) Entry is not necessary to acquire seisin in 
deed, if there be a tenant for years of the land; because his possession 
is the possession of the husband and wife, even before the receipt of 
rent from him. (Harg. n. 3 on Co. Litt. 29 a.) 

Lord Coke (Co. Litt. 40 a) refers the necessity for actual seisin 
to Littleton's words (sect. 52), that the issue must be such as may by 
possibility inherit as heir to the mfe : descent being traced, before the 
3 & 4 Will. 4, c. 106, from the person last seised. It would seem to 
follow, if he is right, either that there is now curtesy only of lands 
ooming to the wife by purchase, or else that actual seisin has ceased 
to have any relevancy to the matter. 

In Ua^er v. Fumivall (17 Ch. D. 115) it seems to have been assumed 
that the alteration of the rules of descent had not affected the necessity 
for actual seisin ; but the point was not raised. It was also assumed, 
that a seisin in law of lands would suffice, when a seisin in deed could 
not be had: a very equitable proposition, which is ill supported 
by authority. 

The Court of Chancery allowed to the husband a right, analogous 
to curtesy (which may be styled equitable curtesy), in respect of 
equitable estates having the same nature and quantum as legal estates 
which confer the right. (Harg. n. 6 on Co. Litt. 29 a.) The phrase 
equitable estates here includes an equity of redemption {Casbome v. 
Scarfey 1 Atk. 603) ; also trust money held upon trust for investment 
in land {Sweetapple v. Bindon^ 2 Vem. 536). The doubt expressed 
in the last-cited case, whether curtesy should be allowed if the trust 
arose under marriage articles, is disposed of by Cunningham v. Moody , 
1 Ves. sen. 174. 

If the wife is entitled to her separate use, not only as regards the 

* Actual seisin properly denotes the seisin of the tenant of the immediate 
freehold, as distingid^ed from the seisin of the remaindermen and reversioner. 
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income but also as regards the corpus, this does not prevent the 
right of the husband from attaching, though it will be defeated by 
the wife's alienation, whether inter vivos or by will. {Cooper v. Mac^ 
donald, 7 Oh. D. 288 ; overruling Moore v. Wehdery L. E. 3 Eq. 267.) 
An express declaration contained in the settlement, that the husband 
" shall not be tenant by the curtesy," will exclude his right altogether; 
even though the legal estate be in the wife. {Bennet v. DaviSj 2 P. 
Wms. 316). 

So far as alienation is concerned, the power of a wife entitled for 
an estate of inheritance to her separate use, to defeat her husband's 
curtesy, seems to be the same as the power of a husband, imder 3 & 4 
Will. 4, c. 105, to defeat his wife's dower. But it does not appear 
that a wife could, by a mere declaration of intention, without making 
any disposition of the estate, defeat her husband's curtesy. 

The Married Women's Property Act, 1882 (45 & 46 Vict. o. 75), 
does not seem to make any further change in the law affecting curtesy, 
than to put all curtesy (except of estates the title to which may have 
devolved upon a married woman before the Act's commencement, 
which remain unaffected) upon the same footing as equitable curtesy 
in cases where, before the Act's conMuencement, the wife was entitled 
to both income and corpus to her separate use. The Act seems to aim 
at raising a separate use for a married woman by implication of law 
and without the intervention of a trustee ; which has not necessarily 
any wider operation than a separate use raised by contract. But the 
question does not appear to have been foreseen ; and, so far as regards 
estates belonging to women married after the Act's commencement, 
and estates coming to women previously married by a subsequently- 
accruing title, it must be answered with some caution. 

A tenant by the curtesy has the powers conferred upon a tenant for 
life under a settlement by the Settled Land Act, 1882. (See sect. 58.) 
But there may perhaps be some difficulty in interpreting that enact- 
ment, because the estate of a tenant by the curtesy does not arise 
" under " any " instrument." {Ibid, sub-s. 2 ; q, r .) 

Dower. 
There formerly existed three kinds of dower other than dower at 
oomnion law; including, under dower at common law, dower out of 
lands held by common law tenure, but of which, by special custom, 
some other proportion than one-third part is assigned for dower. Two 
of the three, dower ad ostium eccksim {sive monasterit) and dower ex 
assensu patris (Litt. sect. 38), were abolished by 3 & 4 Will. 4, c. 105, 
^. 13. The third kind, dower de la phis heale (litt. sect. 48), was 
practically abolished with the abolition of tenure in chivalry by 
13 Car. 2, c. 24. 
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Dower at oommon law is of a third part of all tenements of which 
the husband was solely seised, whether in deed or in law, at any time 
during the coverture, for an estate of inheritance to which issue of the 
wife by the husband might by possibility inherit ; but such issue need 
not be bom, (litt, sect. 36.) By local custom dower may be of a 
half, or the whole. {Ibid, sect, 37.) In that case, it is more properly 
styled dower by local or particular custom. (2 Bl. Com. 132.) But 
such dower must be carefully distinguished from dower out of lands 
held by customary tenure for customary estates of inheritance, usually 
BtjleAfreebe7ich. 

If the lands be subject to the custom of gavelkind, the dower 
usually is of a moiety, and ceases on re-marriage or fornication. 
(Bob. Gav. bk. ii. ch. 2.) 

Although the husband was allowed equitable curtesy of equitable 
estates, the wife was not allowed equitable dower. {Godwin v. JFins* 
mai^Cy 2 Atk. 625.) 

The dower of all women married after the 1st January, 1834, is 
now regulated by the 3 & 4 Will. 4, o. 105, which gives the wife, in 
addition to her common law dower, a right to dower out of equitable 
estates of inheritance in possession (sect. 2), and also out of estates as 
to which the husband had only a right of action (sect, 3). But it 
enables the husband to bar her right to dower, (whether at common 
law or by virtue of the statute,) either by making any disposition of 
the estate incompatible with the right, or by declaring in any deed, 
or in his will, his intention that she shall not be entitled. The pro- 
visions of this Act do not extend to copyholds. {Poicdrell v. Jones, 
2 Sm. & G. 407 ; Smith v. Adams, 6 De Q. M. & G. 712.) 

Tenant in dower is perhaps the only " limited owner" upon whom 
ho powers are confenjed by the Settled Land Act, 1882, 



Chapter Xyil- 

ESTATES FUJI AUTRE VIE. 

So far as regards its quantum, an estate pur autre vie may be limited 
to endure (1) during the life of a single person ; or (2) during the 
joint lives of several persons ; or (3) during the life of the longest 
liver of several persons. In the following remarks the word life will, 
for brevity, be used to include lives. 

Every tenant pur autre vie has, by common law, the same right to 
estovers as a tenant for his own life. (Co. litt. 41 b.) 

By the oommon law, a tenant pur autre vie holding under a settle- 
ment has no rights of user, or power to deal with the land, other than 
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those possessed by a lessee pur autre vie holding merely under a lease 
at a rent. But by the Settled Land Act, 1882, s. 68, a tenant pur 
autre vie^ not holding merely under a lease at a rent, has, when his 
estate is in possession, the powers conferred by that Act upon a tenant 
for life under a settlement. 

So far as regards its origin, an estate pur autre vie may arise in any 
of three several ways : — (1) By express limitation, which is either to 
a grantee simply, during the life of cestui que vie^ or to a grantee and 
his heirs,* during such life ; (2) by the assignment to another person 
of an existing estate for life, which latter estate may have arisen 
either by act of parties, or by operation of law, as curtesy or dower ; 
and the assignment is,, like the express limitation, either to the 
grantee simply, or to him and his heirs, during the life of cestui que vie ; 
(3) by operation of law, when, before the abolition of forfeiture by 
33 & 34 Vict. c. 60, an estate for the term of the life of an attainted 
traitor, who was entitled to an estate for his own life, was by 
forfeiture cast upon the king; or when, before the practical aboli- 
tion of general occupancy by the Statute of Frauds, an estate for the 
term of the life of another person was, upon the death of a tenant 
pur autre vie^ cast upon the general occupant in manner hereinafter 
mentioned ; or, since that statute, upon the executor or administrator 
of the deceased tenant pur autre vie. 

It seems that for the purpose of creating an estate pur autre vie by 
assignment, the estate of tenant in tail after possibility of issue extinct 
does not differ from an estate for life, and that the assign is punish- 
able for waste. (Co. litt. 28 a; 2 Inst. 302.) 

When an estate j^wr autre vie arises either de novo by express limita- 
tion, or by the assignment of an existing estate for Ufe, the omission 
to specify the heirs in the grant has still an important influence upon 
the transmission of the estate upon the death of the tenant in the life- 
time of cestui que vie. 

It will be observed that, in external form, the limitation to a 
grantee and his heirs, during the life of cestui que vie^ resembles the 
limitation of a determinable fee. But because the event which is to 
determine the estate is not such as may by possibility never happen, 
no fee arises. In a determinable limitation, the determining dause 
must not be radically inconsistent with the preceding limitation, 
which is subject to it ; that is to say, the determination must be only 

* When the Statute of Frauds had oast the estate, in default of a devisee or 
special occupant^ upon the executors or administrators of a deceased tenant ptur 
autre vie, a practice sprang up of limiting the estate to the executors or adminis- 
trators instead of to the heirs. 
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possible, not certain, so that by possibility the preceding limitation 
may endure throughout its whole possible extedt. 

It follows, that the word heirs when used in this sense is not 
properly a word of limitation. By virtue of the grant, the heir of the 
tenant ^wr autre vie has, on the death of his ancestor in the lifetime of 
cestui que vie, a right of entry ; but the right does not descend to him 
as heir. It devolves upon him by the peculiar title styled occupancy ; 
which in the case of the heir is styled special occupancy, to distinguish 
it from the general occupancy which formerly existed upon the death 
of a tenant pur autre vie, leaving no special occupant. This title 
accrues to the heir by reason of his being named in the grant, and 
not by any title of inheritance. And sinnlcffly, when an estate pur 
autre vie is made the subject of a quasi-entail, purporting to be limited 
to one and the heirs of his body, such special heirs do not take by 
descent, and the words are not properly words of limitation, but only 
words nominating a succession of special occupants. {Low v. Bun^on^ 
3 P. Wms. 262.) Until the Statute of Frauds made the estate in 
the hands of the heir as special occupant, assets to the same extent as 
a fee simple, no action lay against the heir upon his ancestor's bond 
specifying the heirs.* 

But when the heir is not named in the grant, he has no better title 
by occupancy than any one else; and, by the common law, if the 
possession was vacant at the death of the tenant pur autre vie, any 
stranger who first entered gained the freehold for the residue of the 
life of cestui que vie, by the title of general occupancy, and he was 
styled the general occupant.t (Co. Litt. 41 b.) If the possession 
was not vacant, the law cast the freehold, with the like title and style, 
upon the person in possession (1 Prest. Est. 269) ; such as the tenant 
for years, or at will, of the tenant pur autre vie. 

Though the heir took as special occupant by the nomination of the 
grantor and not by inheritance, it is the better opinion that the heir 
alone, and not the executor or administrator, could be named as 

• * * Such estates certainly are not estates of inheritance. They have been some-» 
times called, though improperly, descendible freeholds. Strictly speaking, they 
are not descendible freeholds, because the heir-at-law does not take by descent. If 
on action at common law had been brought against the heir on the bond of his 
ancestor, he might have pleaded riena per descent; for these estates were not 
liable to the debts of the ancestor before the Statute of Frauds.** Lord Kenyon, 
in Doe v. Luxton, 6 T. E. 289, at p. 291. In Seymor's Case, 10 Eep. at p. 98, 
they are said to be descendible, but not of inheritance. 

t "He that can first hap it, shall enjoy out the term.** Finch, Law, p. 115. 
But the possession of land held pur autre vie is not more likely to be left vacant by 
the death of the tenant, than the possession of land held for any other estate ; 
and the cases in which any one could ** hap it ** and acquire a title subsequently 
to the death of the tenant jtur autre vie, must have been extremely rare. The 
object of sect. 12 of the Statute of Frauds was to make the lands assets for the 
pa3nnent of debts, not, as has often (but absurdly) been said, to prevent 
** scrambling for the lands.*' 

a o 
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special occupant in the grant. (Harg. n. 4 on Co. litt. 41 b ; Com. 
Dig. tit. Estates^ F. 1 ; Lord Chancellor Sugden in Campbelly. SandySy 
1 Sch. & Lef. at p. 289.) If the heir and the executor be both named 
in the grant, the heir has the special occupancy. {Atkinson v. Baker^ 
4 T. R. 229.) 

After the Statute of Frauds, as hereinafter mentioned, the question, 
whether the executor or administrator might be named as special 
occupant, had no practical importance so far as freehold lands are 
concerned ; * because, if there was no special occupant, he would take 
the estate by force of the statute. And he would take it as an estate 
of freehold. {Oldham v. Pickering^ 2 Salk. 464 ; this point is stated 
more fully in Carth. 376.) 

Before the case of Ripley v. Waterworth (7 Ves. 426), the opinion 
that the execufof* might be named as special occupant, seems to have 
appeared only byway of casual surmise. (See 2 Vem. 719 ; 3 AtL 466.) 
In the last-mentioned case Lord Eldon seems to have inclined towards 
the same opinion. But since the question did not call for decision, 
this opinion was obiter dictum ; and the question had been so long 
deprived of nearly all its practical importance by the Statute of Frauds, 
that the principles upon which its solution depends had fallen into 
complete oblivion. It is hardly credible that, while the doctrines of 
tenure retained their importance, the intrusion of an executor into the 
inmiediate freehold would have been tolerated ; especially as the lord 
had no means of compelling him either to take out probate or to 
disclaim the estate ; so that, if he had delayed probate, the freehold 
would have been in abeyance. These remcu'ks are still more obviously 
applicable to an administrator. 

Of things which at common law lie in grant, and of which there- 
fore no possession could be taken, there was no general occupancy. 
(Co. Litt. 41 b.) But of such things there might at common law 
(and still may) be special occupancy. (Co. litt. 388 a, where 
the word occupant evidently means general occupant; Vin. Abr. 
tit. Occupant, D.) The fact that an administrator could not 
be special occupant of a rent {Salter v. Butler, or Salterns Case, 
Cro. Eliz. 901; Noy, 46) is strong evidence against the special 
occupancy of the executor, whether as regards things incorporeal or 
corporeal. For the executor seems to be in a no better position, as 
regards things incorporeal, than the administrator ; and his position, 
as regards things corporeal, is certainly no better than his position as 
regards things incorporeal. 



* That enactment did not extend to estates ^r atdre vie either in oopyholdfl 
or in incorporeal hereditaments. See now, 7 Will. 4 & 1 Yict. c. 26, s. 2. But 
there was at common law no general occupancy of copyholds. 
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The tenant jtwr autre me had, at common law, an absolute right of 
alienation inter vivoSy whether his heir was entitled as special occupant 
or not ; and, in the latter case, the estate of the assign was not affected 
by the death of the assignor. Estates pur autre me were not made 
deviseable by the 32 Hen. 8, c. 1, or 34 & 35 Hen. 8, c. 5. 

By the Statute of Frauds (29 Cax. 2, c. 3) s. 12, it is enacted that 
any estate pur autre me shall be deviseable ; and, if no devise be made, 
shall be chargeable in the hands of the heir, if it shall come to him by 
reason of a special occupancy, as assets by descent, as in case of lands 
in fee simple; and in case there be no special occupant thereof, it 
shall go to the executors or administrators of the party that had the 
estate thereof by virtue of the grant, and shall be assets in their 
hands. 

It is commonly said, that this enactment made tenancy by general 
oocupancy for the future impossible. (Hturg. n. 6 on Co. litt. 41 b.) 
But Preston has suggested that general occupancy might still be 
possible, during the interval between the death intestate of a tenant 
pur autre vie and the grant of administration. (1 Prest. Conv. 44.) 

In Oldham v. Pickering (2 Salk. 464 ; Garth. 376) it was decided 
that the estate in the executor's hands was assets only for the payment 
of debts, and that, these being satisfied, the executor, being " as it were 
the occupant," could not be compelled to make any distribution. In 
oonsequence of this decision the 14 Gf^eo. 2, c. 20, s. 9, enacted that (if 
there be no special occupant) estates J9t(r autre vie^ so far as not devised, 
should be applied and distributed in the same manner as the personal 
estate. 

The 29 Oar. 2, c. 3, s. 12, and the 14 Geo. 2, c. 20, s. 9, are repealed 
by the Wills Act (7 Will 4 & 1 Vict. c. 26) s. 2, but substantially 
re-enacted and extended to copyholds and incorporeal hereditaments 
by sects. 3 and 6. 

This estate, though a tenement, is not intailable by virtue of the 
statute De Bonis y not being a hereditament. {Chrey v. Mannocky 
2 Eden, 339.) If it be conveyed subject to limitations which would 
create an entail in an inheritable tenement, any person entitled as 
quasi-tenant in tail in possession can, without barring the quasi- 
entail, convey the whole estate by any assurance which would pass 
an estate pur autre vie. (Feame, Cont. Eem. 10th ed. 496, and the 
cases cited in the margin.) It seems to have been thought by Lords 
Northington and Kenyon, that, since these estates have been made 
deviseable, quasi-entails of them might be barred by will. (See Doe 
V. Luxton^ 6 T. E. at p. 293.) But quasi-remainders limited over 
upon the quasi-estate tail cannot be barred by will. {Dillon v. Dillon j 
1 Ball. & B. 77; Campbell v. Sandj/s^ 1 Soh. & Lef. 281 ; Allen v. 

g2 
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Alleiiy 2 Dr. & War. 307.) And a quasi-tenant in tail in remainder 
cannot, by conveyance inter vivos, bar the quasi-remainders over, 
without the concurrence of the person entitled in possession. {Allen 
V. Allen, ubi supra,) If the estate is suffered to descend, it will 
descend according to the form of the quasi-entail ; and any quasi- 
remainders which may be limited over will take effect, if they become 
interests in possession during the life of cestui que vie, unless previously 
displaced by any such conveyance as aforesaid. 

The opinion expressed by Preston (1 Prest. Abst. 438) that an 
executory limitation, annexed to the limitation of an estate pur autre 
vie to a man and his heirs general, cannot be defeated by the person 
who for the time being is entitled subject to the executory limita- 
tion, has recently been affirmed by judicial decision. {Re Barber^ s 
Settled Estates, 18 Ch. D. 624.) But such an executory limitation, 
if it be to take effect on default or failure of issue, will now, by the 
Conveyancing Act, 1882, s. 10, become void so soon as there is living 
any issue who has attained the age of twenty-one years, of the class 
on default or failure whereof the limitation was to take effect. 
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chapi-er xvm. 

OF ASSUEANCES IN QENEEAL. 

Assurances (other than testaments) are commonly divided into 
assurances operating by the common law, and assurances operating 
by the Statute of Uses. But it must be remembered that maxij of 
the latter derive part of their operation from the common law. It 
must also be remembered that the Statute of Uses, though its influence 
npon assurances is greater than that of any other statute, is not the 
only statute upon which certain kinds of assurances depend for their 
operation or validity. The following examples are worthy of notice : — 

1. Modem disentailing assurances and assurances by married women 
and their husbands derive their operation partly from the Fines and 
Recoveries Act (3 & 4 Will. 4, c. 74). And because that statute, for 

. the purpose of barring an entail, only superadds inrolment to the 
assurances otherwise appropriate to the conveyance of « fee simple 
(sect. 40), it follows that disentailing assurances may also derive part 
of their operation from the common law and from the Statute of 
Uses. 

2. It has been remarked by Butler, and is indeed obvious, that in 
the old-fashioned assurance styled " by lease and release," the lease 
alone derived its operation from the Statute of Uses : the bargainee 
for a yeex imder the lease, so soon as his possession was executed by 
the statute, being capable at common law of taking a release of the 
reversion. The conveyance could be made without the help of the 
Statute of Uses, by making the lease a common law lease, instead of 
a bargain and sale for a year, and causing the lessee to take actual 
possession under it, instead of relying upon a constructive possession 
executed by the statute : a method which was sometimes employed in 
conveyances by corporations, who, not being capable of being seised 
to a nse,* could not, by means of a bargain and sale, raise a use 
capable of being executed by the statute. The 4 & 5 Vict. c. 21, s. 1, 
superseded the need for the lease, and gave to the release alone, if 
expressed to be made in pursuance of the Act, a purely statutory 

• See p. 89, in/ra. For the same reason, corporations not unfrequently con- 
veyed freeholds in possession by feoffment, appomting an attorney under their 
common seal to give livery of the seisin. 
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operation as a oonveyanoe of estates of freehold in possession* This 
Act was in force from the 15th May, 1841, till the 7th August, 1874, 
haying been repealed by the Statute Law Eevision Act, 1874 (No. 2). 
But it wsB seldom used in practice, after the coming into operation of 
the 8 & 9 Vict. o. 106, on the 1st October, 1845. The writer has met 
with an example of its use in a deed dated August, 1852. 

3. During the time that the 7 & 8 Vict. c. 76, remained in force — 
viz., from the 31st December, 1844, to the Ist October, 1845— another 
statutory method existed of conveying estates of freehold in possession. 
This was not confined to a release, and was not expressed to be made 
in pursuance of the Act. 

4. The last-mentioned Act was repealed by the 8 & 9 Vict. c. 106, 
which, without repealing the 4 & 5 Vict. c. 21, practically superseded 
it by providing a more convenient form of assurance. Sect. 2 enacts 
that after the 1st October, 1845, all corporeal tenements and heredita- 
ments shall, as regards the conveyance of the immediate freehold 
thereof, be deemed to lie in grant as well as in livery. All modem 
assurances of estates of freehold in possession, except a feoffment and 
a bargain and sale inroUed, depend for their validity upon this statute. 

Conveyances of estates of freehold in possession, taking effect by 
virtue of any of the above-mentioned statutes, 4 & 5 Vict. c. 21, 
7 & 8 Vict. c. 76, or 8 & 9 Vict. c. 106, owe all their efficacy to flie 
particular statute and at common law would be wholly inoperative ; 
unless by reason of peculiar circumstances they can be construed to 
take effect by some means foreign to their purport. (See the notes to 
Chester v. Willan, 2 Wms. Saund. 283.) 

Sect. 49 of the Conveyancing and Law of Property Act, 1881, 
declares, that the use of the word grant is not necessary in order to 
convey tenements or hereditaments, corporeal or incorporeaL Since 
no substitute is mentioned, it is not quite clear what would have been 
the effect of this enactment, if the word grant had been otherwise 
necessary. It is probable that the word convey ^ which occurs frequently 
in that Act, will in future be often used. 

6. Sect. 65 of the same Act, amended by sect. 11 of the Con- 
veyancing Act, 1882, enacts that, under certain circumstances and 
subject to certain restrictions, the imexpired residue of a long term of 
years may be enlarged into a fee simple, by some one or other of 
sundry persons entitled in right of the term. Such enlargement is 
in no way dependent upon the concurrence of any person entitled in 
reversion. 

6. Sect. 15 of Lord Cranworth's Act (23 & 24 Vict. c. 145) enables 
the person exercising the power of sale conferred by the Act upon 
mortgagees, to vest in the purchaser all the estate and interest which 
the mortgagor had power to dispose of ; but, in the case of oopy- 
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holds, only the beneficial interest. This enactment was repealed by 
the Conveyancing and Law of Property Act, 1881. It created a 
statutory power, by which mortgagees were sometimes enabled to 
convey a greater estate than was vested in them. 

The above-mentioned enactments, and also all enactments creating 
statutory powers, which give to the deeds to which they relate an 
effect or modus operandi which could not have been given to them by 
the mere act of the parties, do not stand upon the same footing as the 
8 & 9 Vict. cc. 119, 124 ; Lord Cranworth's Act, with the exception 
of sect. 15 above mentioned ; or sects. 6, 7, 18, 19, 34, and 63 of the 
Conveyancing and Law of Property Act, 1881, and similar enact- 
ments : which merely aim at dispensing, either wholly or partially, 
with the actual expression by the parties of something which they 
were competent to effect without any legislative assistance. 

Excepting only the capacity of being executed into legal estates, 
uses were in all respects the same before the statute as afterwards. 
Our early jurists regarded the legal estate in fee simple, and the 
oonterminous use, as being two separable things, commonly found 
together, and primd facie presumed to be united in the legal tenant ; 
but capable of separation, and having definite characteristics when 
separated. When such separation took place, the use conferred the 
right, both to take the profits of the lands, and also to call upon the 
person having the legal estate to make such conveyances thereof as 
the person having the use should think fit. The following proposi- 
tions were clearly established from early times : — 

(1.) Eegarded as a descendibk entity ^ the descent of the use followed 
the descent of the thing of which it was the use. So that, (i) the use 
of lands which were subject to no peculiar local custom, held for an 
interest analogous to a common law fee simple, descended to the heir 
general ; (ii) the use of gavelkind lands descended according to the 
custom of gavelkind ; and (iii) of borough-english lands, according 
to the custom of borough-english ; (iv) other peculiar local customs 
affecting common law lands, when good in law, had the like effect 
upon the descent of the use of them ; and (v) the use of copyholds 
descended according to the custom of the manor. 

And it was as impossible to change the course of descent of the 
use as to change that of the legal estate. So far as the law permitted 
new estates to be created and taken by way of purchase^ the use (like 
the legal estate) could of course be made to go to any person what- 
soever ; but by purchase only, not by descent, unless such person was 
the next in the order of descent prescribed by the law. 

(2.) The person entitled to the use {cestui que use) might alienate 
the use, by conveyance inter vivos. 
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(3.) So also he might devise the use, before the 32 Hen. 8, although 
the use was of lands which were not themselves deviseable. 

(4.) By the statute 1 Eio. 3, o. 1, (which was not positively 
repealed until 1863, -^hen it had for ages been quite obsolete,) cestui 
que use was enabled to make conveyances inter vivos of the lands 
themselves, which were good, not only as against cestui que use to 
convey the use, but also as against his feoffee to uses, so as to convey 
the legal estate. This statute never had any extensive operation. 

In all essential characteristics these uses resemble what we now call 
equitable estates, differing from them mainly by reason of the greater 
complexity of limitation to which the ingenuity of conveyancers has 
gradually subjected the latter. This greater complexity has pro- 
ceeded pari passu with the increasing complexity in the limitation of 
legal estate3 ; and both these developements are due, in a great mea- 
sure, to the influence of the statute 27 Hen. 8, c. 10, commonly called 
the statute for transferring uses into possession, or more briefly, the 
Statute of Uses. 

It seems strange that the legislature, when it enacted that uses 
should be transformed into legal estates, should not have foreseen 
that, unless at the same time people were forbidden to raise or declare 
uses, they would soon take to raising and declaring uses as a method 
of creating and conveying legal estates. 

The result has been that the easy plasticity which the Court of 
Chancery from early times permitted to the declaration of uses has 
been, in a great measure, imported into the methods of creating legal 
estates. Instead of the land stifling the activity of uses, the latter 
have imparted their mercurial properties to the land.* 

Moreover, since it was decided soon after the passing of the statute, 
that no use could be limited upon a use (Bacon, Uses, 43 ; 2 Bl. Com. 
335), it was only necessary to interpose a second seisee to uses between 
the feoffee or grantee and the cestui que use, in order to restore the old 
system of equitable estates or trusts : a device which gave occasion to 
Lord Hardwicke's celebrated remark, that " a statute made upon great 
consideration, introduced in a solemn and pompous manner, by this 
strict construction, has had no other effect than to add at most, three 
words to a conveyance." (1 Atk, 591.) But this lively rhetoric 
must not be taken quite seriously ; nor is it quite clear whether he 
wished that equity had refused to enforce the trust, or that the law 
had consented to execute the seisin. 

The above-mentioned decision, which only imports, when it is 
rightly imderstood, that a use is not a hereditament vdthin the mean- 

* ** And because uses were so subtle and ungovernable, as hath been said, 
they have with an indissoluble knot coupled and married them to tiie land, 
which of all the elements is the most ponderous and immoveable*" 1 Bep. 124. 
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ing of the statute, has heen subjected to much petulant, if not 
ignorant, censure. In the opinion of the present writer, it has been 
-j^ell defended by Eowe, in his edition of Bacon on Uses, note 74, 
p. 134. 

The first and most important section of the Statute of Uses, abbre- 
yiated by the omission of what is not necessary to the consecutive 
construction, is as follows : — 

'* That where any person or persons .... at any time hereafter shall .... be 
Beised, of and in any .... hereditaments, to the use confidence or trust of any 

other person or persons or of any body politic, by any . . means whatso- 

eyer, ... in every such case all and every such person and persons and bodies 

politic that . . . shaU have any such use confidence or trust shall .... bo 

. . . deemed and adjudged in lawful seisin estate and possession of and in the 
same .... hereditaments, .... to all intents constructions and purposes in the 
law, of and in such like estates as they had or shall have in use trust or con- 
fidence of or in the same." 

The statute is expressly made applicable both to uses then in exists 
ence and to those subsequently created. The following propositions 
respecting the uses which are contemplated by it, follow naturally 
from its language, and have always been taken as indisputable ; un- 
less the case of Holland v. Boins or Bonhy 2 Leon, at p. 122, 3 Leon, 
at p. 176, be thought to cast any doubt upon the 2nd : — 

1. A person must be seised to the use. 

2. Here person does not include body politic; as is shown by the 

repeated omission of body politic when speaking of the person 
seised and the repeated mention of body politic when speaking 
of cestui que me. A corporation cannot be seised to a use. 
(Bacon, Uses, 42, 57 ; and Eowe, note 113, p. 178, see p. 184 

1 Eep. 122, 127 ; Fulmerston v. Steward, Plowd. at p. 103 
and see p. 538; Shep. T. 508; 2 Prest. Conv, 255, 256 

2 Sand. Uses, 5th ed. p. 27, note.) But a natural person 
may be seised to the use of a corporation. And a natural per- 
son, who is also a corporation sole, as a bishop, may be seised 
in his natural capacity to the use of himself and his successors 
in their corporate capacity. (Bacon, Uses, 64.) 

3. Bince he is seised, his estate must be of freehold. 

4. But the quantum of the interest contained in the use is not 

necessarily equal to a freehold. 

5. The person seised cannot be identical with the person entitied to 

the use.* The common forms, habendum unto and to the use 

• Unless ** there be a direct impossibility or impertinency for the use to take 
effect by the common law " (Bacon, Uses, 63) ; in which case the seisee to uses 
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of the grantee, &o., do not take effect by the Statute of Usefl, 
but by the common law. 

But Buch a declaration of a uBe to the grantee himself, 
though it is not a use which is capable of being executed by 
the statute, and though it has no effect upon the seisin which 
would be in the grantee by the common law without it, never- 
theless avails to make any subsequent use limited upon it, 
incapable of being executed by the statute. Such a sub- 
sequent use would be a " use limited upon a use,'* and would 
take effect, if otherwise valid, as a trust. 
It results from the foregoing considerations, that the main question, 
upon which depends the theory of the raising of estates by way of 
use, is as follows: — TIndtr what circumstances, and by what methods^ 
can a use be so connected with a seisin, that the person having the seisin 
can be said to be seised to the use within the meaning of the Statute of 
Uses; so that the use will be executed into a legal estate by the statute ! 

The outline of the reply to this question is contained in the follow- 
ing propositions : — 

(1°) Any person capable of transferring by conveyance a seisin 
vested in himself to another, may, upon the making of such convey- 
ance, declare any use or uses upon the seisin in the trtmsf erree, to or 
in favour of any person or persons other than the transferree : which 
uses, if valid as uses, will be executed by the statute. 

The proviso, if valid as uses, imports that the decleupation of uses is 
subject to restriction. Any use which contravenes the rule against 
perpetuities is void. Moreover, no estate can be raised by way of use 
except such as, in point of quantum, might be conveyed at the common 
law ; and no course of devolution except that prescribed by the law 
can be prescribed by way of use. 

(2°) Under certain circumstances, a person having the seisin in 
himself may raise or declare uses upon that seisin while remaining in 
himself, which uses are capable of being executed by the statute. 

These propositions explain the meaning of the common dictum^ 
that conveyances which take effect imder the statute operate some- 
times by transmutation of the possession, and sometimes without 
transmutation of the possession. 

may Mmself take by the statute. Bacon goes on to enumerate three examples, 
which are thus summed up by Sanders (1 Sand. Uses, 6th ed. p. 92) : — 

fl.) Where the iise is limited to the feoffee (or other seisee to uses) in tail out 
of nis own Ecisin in fee 8imj>le, and the remainder oyer to anotiier ; 

(2.) Where the whole seisin in fee simple is conveyed to the feoffee, and many 
esuites in the use are carved out of such seisin, one of which estates the feoffee 
takes; 

(3.) If the feoffee be seised to the use of himself and another jointly. 

The case of a bishop seised in his natural capacity to the use of his church, is 
not precisely another case in point; because the seisin and tiiie use are here 
en autre droit. 
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The following is a list of the principal assuranoes by which a seisin 
may be, or might formerly have been, conveyed to another person 
within the meaning of the first of the foregoing propositions : — 

1. A fine ; and 

2. A recovery; imtil these assurances were abolished by the 

3 & 4 Will. 4, c. 74. 

3. A feoffment. 

4. A release of the reversion on an estate, less than a freehold, to 

the person having the less estate. 

The above-mentioned assurances convey the seisin by the 
common law. Prom the fourth, by engrafting upon it a 
bargain and sale for a yecu*, taMng its effect by the statute, 
was derived the old assurance by lease and release. 

5. Since the 8 & 9 Yict. c. 106, a grant of the seisin ; which is the 

method now almost universally used. 
The seisin being conveyed by any of the aforesaid methods, the 
uses declared thereupon, if otherwise valid, are within the statute. 

The assurances which may take effect by the statute without trans- 
mutation of the possession, — Le.y by which, under peculiar circum- 
stances, a person may raise or declare a use, capable of being executed 
by the statute, upon a seisin vested in himself, — are as follows : — 

1. A bargain and sale. 

2. A covenant to stand seised to uses, in consideration of blood or 

marriage : commonly styled, for brevity, a covenant to stand 
seised. 



Chapter XIX. 

OF FINES AND RECOVERIES. 

Since fines and recoveries now not only are obsolete, but do not exist, 
it is unnecessary to add much to the remarks above made upon the 
operation of these assurances when levied, or suffered, by tenant in 
tail. ( Vide supra, Ch. XIV.) 

These assurances were reckoned among the ^^ common assurances of 
the realm ;" and the use of them was by no means confined to their 
operation to bar estates tail. By reason of the statutory title gained 
against strangers to the fine, under the 4 Hen. 7, c. 24, and 32 Hen. 8, 
0. 36, by a non-claim of five years' duration, fines were extensively 
used to strengthen doubtful titles ; and even, by a species of fraud, 
to manufacture fictitious titles which, by a non-claim of five years' 
duration, became indefeasible as against all persons who might have 
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made their claim at the time when the fine was levied. From this 
point of view, it may be said that a fine operated to abridge to five 
years the period allowed by the Statutes of Limitation for the pro* 
secution of an adverse claim. A fine had also the further advantage, 
that it gave an actual title; whereas the Statutes of Limitation 
previous to the 3 & 4 Will. 4, o. 27, gave no title, but only barred 
the remedy of the claimant. 

The operation of a fine, levied with proclamations by force of the 
statutes 27 Hen. 7, c. 24, and 32 Hen. 8, c. 36, was regulated by 
these cardinal principles : — 

(I'') Since strangers might, at common law, avoid a fine upon a 
plea, partes finis nihil habueruntj which right was saved by 
the last-mentioned statutes, it was necessary to the validity 
of the fine that one of the parties should be entitled to an 
estate of freehold in the lands. But any estate, whether 
in possession, remainder or reversion, woxdd suflSoe to sup- 
port a fine ; and even though it had been gained by dia« 
seisin or tort. 
(2*^) A fine would not bar any estate which waa not so far devested 
as to be turned to a right of entry. If it were so far 
devested as to be discontinuedy i, e., turned to a right of action, 
such discontinuance would, d fortioriy suffice. The devest- 
ment or discontinuance might be effected either previously 
to the fine or by force of the fine itself. (See ButL n. 1 
on Co, Litt. 332 b ; 2 Prest. Abst. 306 ; 3 ibid. 136.) 
(3°) When several distinct rights, under several distinct titles, 
accrued to the same person at different times, he had several 
and distinct periods of five years allowed to him, com- 
mencing respectively from the respective times of accruer, 
within which to prosecute them respectively. (Cruise, 
1 Fines & Eec, 3rd ed. p. 237.) 
It follows from these principles, that any person having any such 
possession of land as would qualify him to make a feoffment, fliough 
a tortious feoffment,* could simultaneously convey a sufficient estate 
to support a fine agjdnst the plea partes finis nihil habuerunty and also 
sufficiently devest the estates rightfully subsisting under the former 
seisin, which was displaced by the feoffment. A fine so levied would 
therefore bar all those estates (so far as regards persons not under 
disability) upon the expiration of five years after the completion of 
the fine. The bar would not be complete, as against persons under 
disability, imtil the expiration of five years from the cessation of the 
disability. If the feoffment were made by a tenant for life or years, 

* Upon the tortious operation of a feoffment, vide in/ra, pp. 97, 98. 
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the remainderman or reversioner would, after the death of suoh tenant 
or the expiration of the term, as the case might require, have a fresh 
period of five years to prosecute his claim. For though the tenant 
for life or years had incurred a forfeiture of his estate, the remainder- 
man was not bound to take advantage of the forfeiture* Upon the 
determination of the particular estate, whether for life or years, a 
new right accrued to the remainderman ; and, by consequence, a new 
period of five years within which it might be prosecuted. (See 
Fermor^s case, 3 Eep. 77 ; Whaley v. Tankard^ 2 Lev. 62 ; Brandlyn 
V. Ord, 1 Atk. 671 ; Cruise, 1 Fines & Eec, 3rd ed. p. 239.) 

The uses of a fine were declared by the person by whom it was 
levied ; and the uses of a recovery were declared by the person by 
whom it was suffered. If no uses were declared, and the fine was 
levied, or the recovery suffered, without valuable consideration, the 
use, and with it, by virtue of the statute, the legal estate, resulted to 
the person entitled to declare the use. 

Owing to the last-mentioned circumstance, a doubt at one time 
existed, whether a tenant to the praecipe could be made by levying a 
fine without any declaration of use ; for it was thought that the seisin 
might be forthwith devested out of the tenant to the prcedpe by the 
resulting of the use, instead of remaining in him to enable him to 
serve the purposes of the recovery. But it was decided that the use 
would not result contrary to the intention of the parties. {Altham v. 
Angksea, 2 Salk. 676; 11 Mod. 210.) 

Since a married woman might always be joined as a co-defendant 
with her husband in an action at law, it follows that she could concur 
with him in levying a fine or suffering a common recovery. Before 
the 3 & 4 Will. 4, c. 74, a fine was the assurance commonly used by 
married women to release dower or convey estates of inheritance. For 
this purpose a fine was effectual without proclamations (3 Prest. 
Abst. 133) ; because for this purpose it was unnecessary to have 
recourse to the peculiar properties of a fine levied under the statutes 
4 Hen. 7, c. 24, and 32 Hen. 8, c. 36, or to the doctrine of non- 
claim ; seeing that, at common law, even after the Statute of Non- 
claim (34 Edw. 3, c. 16), a fine bound the parties themselves, including 
the married woman, by estoppel. The separate examination of 
married women arose from the provision of the statute Modus kmndi 
fines — "And if a woman covert be one of the parties, then she 
must first be examined by four of the said justices ; and^ if ahe doth 
not assent thereunto, the fine shall not be levied.'^ (2 Inst. 610.) 

• Per Lord Hardwicke, in Kemp v. Westhrook-j 1 Ves. sen. 278. 
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And when a married woman joined in suffering a common reooyerjr, 
she was always separately examined by the practice of the Court 
(Cruise, 2 Fines & Eec, 3rd ed. p. 179.) 

It may also be remarked that, by the custom of London and of 
many other cities and boroughs, married women might bind their 
real property by deed inrolled, with acknowledgment. This custom 
is expressly confirmed by 34 & 35 Hen. 8, c. 22; which statute 
remained in force until 1863. 



Chapter XX. 

OF A FEOFFMENT. 

A FEOFFMENT, the most venerable of assurances, survives to this day, 
but is now little used. It is the only assurance (not being matter of 
record, as a fine) by which, at conmion law, legal estates of freehold 
in possession can be conveyed to a person having no subsisting interest 
in the land and no privity with tiie person making the assurance.* 
It consists simply and solely in the livery of the seisin ; and some 
phrases in common use, which seem to imply a distinction between 
the feoffment and the livery, are so far incorrect. 

* Under the following special circumstances the immediate freehold might be 
acquired without livery of seisin : — 

(1) The tenant of the immediate freehold might surrender by deed to the 

immediate remainderman. (Go. Litt. 50 a.) 

(2) The immediate remainderman upon a term of years, or a tenancy at w^l, 

might release by deed to the tenant for years, or at "will. (Ibid.) 

(3) An exchange might be made of lands held for a freehold m possession 

situate in the same county. And before the Statute of Frauds, such 
exchangee might have been by mere parol. (Litt. sect. 62.) 

(4) Partition oetween coparceners might be effected without livery. (Doct. 

& Stu. 17th ed. p. 23.) For example, by drawing of lots. (Litt 
sect. 246.) 

(5) Lands or tenements which are appurtenant to an office, would pass in 

possession on a grant by deed of the office. (Oo. Litt. 49 a ; Shep. T. 
90.) 

(6) Similarly of lands or tenements which are appurtenant to a oorrody. 

(Co. Litt. 49a.) 

The last two instances are not, strictly speaking, examples of a conveyance 
of the freehold in the lands, which passes only as appurtenant to the subject of 
the grant. 

Lord Coke {ibid,) adds, as further examples, assignment of dower ad ostium 
ecclesicc, or otherwise ^meaning also dower ex asaensu patrisjy and the surrender 
of customary freeholds. But though the assignment of dower forthwith 
gave the wife an indefeasible claim, this can hardly be called an immediate 
claim, and still less can the assignment be said to have vested in her an 
immediate freehold ; and as to cust^ary freeholds, the opinion that these were 
properly freeholds seems to be peculiar to Lord Coke. {Vide aupray p. 16. See 
also tiie authorities cited in margin, Feame, Cent. Bern. 10th ed. at p. 319 ; 1 
Prest Est. 212.) 
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Any livery of the seisin for an estate of freehold is commonly 
styled a feoffment ; but in strict propriety the word, being equivalent 
to donatio feodiy denotes livery for a fee or estate of inheritance. 
(Co. litt. 9 a.) 

Livery of seisin is usually divided into livery in deedy and livery 
in late. These are sometimes styled natural seisin and civil seisin. 
(Co. litt. 31 a.) 

Livery in deed (or actual livery) is made upon the land itself, and 
in the absence of every person having any lawful estate and pos- 
session in the thing whereof livery is made. (Shep. T. 213.) But 
a lessee for years may be present, if assenting to the livery ; and the 
livery is good if made in his absence* without his assent. (Co. Litt. 
48 b.) LidiSerent persons, having and claiming no estate or posses- 
sion, nor representing anyone who does, may be present. {Doe v. 
Taylor, 5 B. & Ad. 675.) 

The ceremony in which livery in deed consists may be merely the 
utterance by the feoffor of express words, unaccompanied by any 
action, declaring a present intent that the feoffee shall immediately 
have the seisin ; but in practice the utterance of appropriate words 
was commonly accompanied by " the delivery of anything upon the 
land in the name of seisin of that land, though it be nothing con- 
cerning the land.'' (Co. Litt. 48 a.) 

Feoffor or feoffee may both, or either, be represented by their re- 
spective attorneys, duly appointed for the purpose by deed. {Ibid. 
48 b.) A parol attorney will not suffice. An infant may appoint 
an attorney to receive livery of seisin on his behalf. (1 Brest. Abst. 
293.) 

Livery in law differs in its ceremony from livery in deed only in 
being made in sight of the land instead of actually upon it. (Co. litt. 
48 b.) It does not require the same absence of hostile claimants ; and 
it was in fact seldom used unless the presence on the land of such 
claimants made livery in deed dangerous or impossible ; though such 
danger is not essential to the validity of livery in law. {Ibid. 253 a.) 
But it passes no estate without entry by the feoffee during the joint 
lives of himself and the feoffor. Such entry must be actual entry 
(entry in deed), unless the feoffee be hindered from making actual 
entry by fear of violence ; in which case he may make an entry in law 
instead, by approaching as near as he dares, and in words claiming 
the land to be his. Under such circumstances, an entry in law will 

* Not leaving any servant, or other representatdye, behind. Otherwise the 
livery is void, even though such servant should assent. (Eol. Abr. tit. 
Feffment, L, 15.) 



Digitized by VjOOQIC 



96 ON ASSURANCES. 

operate to perfect the livery, and cause the estate to pass, in the like 
manner as entry by deed. (Litt. sect. 419.) 

The law imagines such an intimate union between the different 
ports of the same county (Finch, Law, p. 79) that livery of seifiin of 
one parcel suffices to give seisin of all other parcels, situate in the 
same county, to which the livery relates. (Litt. sect. 61.) 

By the custom of gavelkind, an infant, whether male or female, not 
being below the age of fifteen years, seised of lands in fee simple* in 
possession, may indefeasibly alienate them by feoflEment, at all events 
for valuable consideration. (Eob. Gav. 3rd ed. pp. 248, 249.) And 
it seems to be the better opinion that, even in the absence of con- 
sideration, such a feoflEment would be unavoidable. {Ibid. p. 277.) 
Customs like this are construed strictly ; and therefore an infant 
cannot, under the custom, deliver seisin by an attorney. {Ibid. 
p. 249.) 

Although the livery is itself the feoflEment, and nothing else than 
livery is, at common law, necessary to a perfect feoflEment, yet the 
limitation of the estate or estates for which the livery was made may 
be contained in a deed, executed for the purpose previously to the 
feoflEment; and if livery be afterwards made without any formal 
limitation, but expressed to be made with reference and according to 
the deed {secundiim formam^ ovformam et effectum^ cart<B)^ such livery 
will enure to eflEect the limitations contained in the deed. 

If livery of seisin be made secundiim formam cartcB^ the operation of 
the livery, so far as regards the quantum of the estate passed by it, is 
controlled by the import of the deed; so that (1) if the deed 
should limit an estate which cannot pass, or which cannot be 
created, by livery of seisin, as a remainder de novo in fee simple 
expectant upon the death of the feoflEor, or a term of years followed 
by no remainder of freehold, the livery is void ; (2) if the livery 
purport to be secundiim formam cartcBy but the feoffor should also 
verbally limit an estate which is less than the estate limited in the 
deed, the estate limited in the deed passes by the livery. (Co. Litt. 
48 a, b; 222 b.) 

An estate of freehold (having any quantum) in remainder expectant 
upon a term of years created at the same time, may be passed by 
making livery of seisin to that intent to the termor for years. (Litt. 
sect. 60.) But such livery cannot be made after the termor has 

* But Bobinson's observations (at p. 270) only go to show that an infant's 
feoffment cannot operate by wrong, not that the infant must necessarily be seised 
in fee simple. There is nothing to show that any rightful feofEment made by 
an infant lawfully seised for any less estate, is invalid. 
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entered into possession hy virtue of his term. (Co. Litt. 49 b.) And 
for this purpose the livery must be livery in deed, not livery in law. 
{Ibid,) 

Since the Statute of Frauds (29 Car. 2, c. 3) s. 1, no feofEment can 
convey any greater estate than a tenancy at will, unless it is " put in 
writing,*' signed by the feoffor or his agent thereunto lawfully au- 
thorized in writing. 

By the 8 & 9 Vict. c. 106, s. 3, a feoffment, other than a feoffment 
made under a custom by an infant, is void unless evidenced by deed. 

Except in special cases by virtue of special enactments, a deed does 
not need signing in addition to sealing and delivery. {Taunton y. 
Pepler, Madd. & Geld. 166 ; Cheney v. Heming, 4 Exch. 631.) Black- 
stone seems to have thought that the above-cited section of the Statute 
of Frauds had made signing necessary to every deed by which any 
estate or interest specified in that section is granted or evidenced. 
(2 Bl. Com. 306.) But he seems for a moment to have forgotten, 
that all transactions not by deed are in contemplation of law by parol. 
The statute seems only to aim at restricting (in the specified cases) the 
latitude of parol transactions, forbidding parol transactions by mere 
words, permitting parol transactions by written words without deed. 
There is not any reason to believe that the " many fraudulent practices, 
which are commonly endeavoured to be upheld by perjury and sub- 
ornation of perjury," against which the statute is aimed, were com- 
mon in transactions by deed ; or that, if they had been, the remedy 
applied by the statute would have been efficacious in such cases ; or 
that the statute thought it would. Transactions by deed seem wholly 
outside the language, as well as the intention, of the statute. (See 
Brest. Shep. T. 266, note 24.) 

It is therefore conceived that there is nothing in the Statute of 
Frauds to make signing necessary to the deeds contemplated in 8 & 9 
Vict. 0. 106, 8. 3. 

By the common law, any person having actual possession (not 
necessarily actual seisin) of lands, could, by a feoffment, give to any 
person other than the person having the next or the immediate estate 
of freehold in the lands,* an immediate estate of freehold, having any 
quantum. If the feoffor was actually seised, and the estate which 
passed by the feoffment wets no greater tham, the estate of the feoffor, 
the feoffment took effect rightfully; but if the feoffor was not 

• If the feoffment had been made to the person lawfully seised in possession, 
it "would have been void ; as purporting to give him, by means of a wrongful 
title, what he already had by rightful title. If it had been made to the next 
remainderman, it would have operated rightfully as a surrender of the estate of 
the feoffor, thus accelerating the remainder. 

C- 11 
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actually seised, or if the estate whioli passed by the feoffment was 
greater than his estate, the feoffment was styled a tortious feoffment, 
and was said to take effect by wrong. 

The tortious operation of feoffments made after 1st October, 1845, 
is prevented by 8 & 9 Viet. o. 106, s. 4. 

The possession of a termor for years, or tenant at will, or by suffer- 
ance, sufficed to enable the termor, or tenant, to make a tortious 
feoffment ; and thus to convey an immediate estate of freehold which 
fulfilled many of the purposes of a rightful estate, though it afforded 
no defence against the title of the. rightful owner. 

If a tortious feoffment was made by any person other than a tenant 
in tail actually seised, the person rightfully entitled (or any other 
person acting in his name, even though without his assent) might at 
common law destroy the tortious estate of the feoffee by mere entry 
(Co. Litt. 258 a) ; but if the feoffee's heir had succeeded by in- 
heritance before entry made, the heir's estate could not be affected 
by entry, and the rightful claimant was put to his action. (Litt. 
sect. 385.) His entry was technically said to be tolled by descent 
cast. Entry was tolled by a descent cast in fee tail (when the 
disseisor made a gift in tail) as well as in fee simple. {Ibid. sect. 386.) 
But on the extinction of the entail by failure of issue, the entry was 
revived against the remainderman or reversioner. (Co. litt. 238 b.) 

Tlie 3 & 4 Will. 4, c. 27, s. 39, enacts that no descent cast after the 
31st December, 1833, shall toll any right of entry. This enactment 
made the learning of descents cast, and also of continual claim 
whereby rights of entry might be protected therefrom, equally ob- 
solete. 

A feoffment made by a tenant in tail actually seised, operated as a 
discontinuance of the estate tail, and devested all remainders, and the 
reversion, expectant upon it, unless they were vested in the king. 
{Stone V. Netcmauy Cro. Car. 427, at p. 428.) By such disoontinoance 
the persons entitled under the entail, and in remainder or reversion, 
were barred of their right of entry, and respectively put to their 
action as the only means to enforce their claims. 

In all cases where the right of entry was tolled or baned, the 
needful action to recover the seisin was a real action. An action of 
ejectment {ejedione firm(e) would not suffice. 

The feoffment hitherto contemplated is a strictly common law 
conveyance. But uses capable of being executed by the statute may 
be declared upon the seisin of the feoffee ; and in such case the con- 
veyance takes effect partly by the common law and partly by the 
statute. 
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Chapter XXL 

OP A RELEASE. 

A RELEASE has Several modes of operation ; but of these only two, 
striotly speaking, entitle it to be styled an assurance of lands— (1) its 
operation by way of enlarging an estate {enlarger V estate) ^ when a 
remainderman or reversioner releases his estate to a particular tenant; 
and (2) its operation by way of passing an estate {mitter r estate) ^ 
when one joint tenant releases his estate to another. The following 
remarks will be confined to releases by way of enlargement. 

A mere interesse termini does not qualify the person entitled thereto 
(the intended lessee) to take a release (Litt. sect. 459) ; for there 
does not exist a reversion upon an interesse termini. (Co. Litt. 270 a.) 
The lessee must be in possession either by actual entry or by force of 
a bargain and sale under the Statute of Uses. But he remains 
qualified to take a release, if he parts with the possession to a sub- 
lessee of his own ; and a termor for years in remainder upon another 
term which is an interest in possession, is sufficiently qualifiied to take 
a release, without being or having been in possession, by the possession 
of the termor under the prior term. (Ibid.) There is a sufficient 
reversion upon a tenancy at will to qualify the tenant to take a release 
(Litt. sect. 460) ; but not upon a tenancy at sufferance, which is 
a bare possession without any privity of estate. (Co. Litt. 270 b.) 
The general principle which sums up and explains the foregoing 
observations is this, that the releasee must have in him a vested estate 
to which the releasor is privy. 

By a release in fee, the estate of the particular tenant is enlarged, 
and, if his estate is only a chattel interest, his mere possession is 
turned to an actual seisin (Litt. sect. 546) ; and uses capable of being 
executed by the statute may be declared upon the seisin so acquired. 

Upon the foregoing proposition was founded the efficacy of the 
now obsolete conveyance by lease and release. The lease was a bar- 
gain and sale for a year, which, being made by a person having the 
seisin in him, raised a use capable of being executed without trans- 
mutation of the seisin, whereby the bargainee acquired a lease for 
a year, and was oonstructively in possession under the statute without 
actual entry. Thereby he became qualified at common law to acquire 
the seisin in fee by means of a release of the reversion. 

New uses capable of being executed by the statute might be declared 
upon the seisin so transferred in fee to the releasee. 

h2 
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Thus this kind of assurance might serve, and was in fact employed 
to serve, two different purposes, according as the use was declared to 
the releasee himself, or as new uses were declared upon his seisin. 
(1) If the use was declared to the releasee himself, the latter remained 
seised; and, since he was seised to his own use, he was in by the 
common law, and not by the statute. In this case the lease and 
release operated merely as a conveyance^ and its operation is divisible 
into two stages : first, the bargain and sale for a year, which took 
effect by the statute ; and, secondly, the release, which took effect by 
the common law. (2) If new uses were declared upon the seisin of 
the releasee, these (if otherwise valid) were executed by the statute, 
whereby the seisin was devested out of the releasee to serve the uses. 
In this case the lease and release operated as a settlement^ and its 
operation was obviously divisible into three stages ; of which the first 
and third were due to the statute, and the second was due to the 
common law. 



Chapter XXII. 
OF A STATUTOET GRANT. 

The several stages by which the form of assurance by lease and re- 
lease was superseded, have been traced above ; the last of them being 
the 8 & 9 Vict. c. 106, s. 2, which enacts that, after the 1st October, 
1845, all corporeal tenements and hereditaments shall, as regards the 
conveyance of the immediate freehold thereof, be deemed to lie in 
grant as well as in livery. 

The disuse in practice of feoffments is connected with some remark- 
able modifications in the practical effect of conveyances, so far as 
regards the relation between the premisses and the habendum. The 
following statement of the chief points which require to be noticed 
in this relation may be found useful, since very confused, and even 
erroneous, ideas are now current upon the subject. 

A careful examination of the authorities seems to establish the 
following propositions : — 

(1) The habendum may enlarge an estate expressly granted in the 

premisses, and capable of taking effect, but may not abridge 
or make void any such estate. (Co. Litt. 299 a ; Lilky v. 
Whitney y Dy. 272 a, pi. 30 ; Carter v. Madgtcick, 3 Lev. 339; 
Oermain v. Orchard, 1 Salk. 346, 3 Salk. 222 ; Ooodtitle v. 
Oibbs, 5 B. & C. 709; Boddington v. Robinson, L. E. 10 
Exch. 270.) 

(2) Where an estate in the premisses arises, not expressly, but by 

mere implication, an express estate in the habendum, if repug* 
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nant, may abridge the implication of the premisses. {Buckler* a 
Casey 2 Eep. 55 ; Co. Litt. 183 a.) This rule is often referred 
to, as being an example of repugnancy between the habendum 
and the premisses, and of the controlling of the latter by the 
former. This language is not very happily chosen, though 
it is sanctioned by high authority. For, since it is not only 
imnecessary, but even improper, that the premisses should 
contain any mention of the estate to be granted (Shep. T. 
75), there is no reason, under such circumstances as above 
mentioned, to suppose that any estate by implication arises 
by the bare mention of a grantee in the premisses. Instead 
of saying that the implied estate in the premisses is controlled 
by the express estate in the hahenduniy we should more pro- 
perly say that there is no estate in the premisses at all. 

(3) Where, under the old law, an estate was contained in the pre- 

misses, which could not take effect without livery of seisin, 
and such livery was not in fact made, then, if an estate was 
contained in the premisses which could take effect without 
livery of seisin, the latter estate would take effect by mere 
delivery of the deed, though the former would not. {Bald- 
icin's Casey 2 Eep. 23.) 

This simple explanation seems to dispose of some mys- 
terious talk about " the habendum controlling the premisses." 
No such "repugnancy" as that above supposed, which turns 
upon the distinction between livery of seisin and the de- 
livery of a deed, can arise in conveyances made by bargain 
and sale inroUed, or by lease and release, or by grant imder 
8 & 9 Vict. c. 106 ; because by such conveyances all estates 
•whatsoever can pass by delivery of the deed without Kvery of 
seisin ; and the conclusion seems to follow, that in modem 
conveyances the habendumy though it may enlarge, yet may 
not abridge, any estate contained in the premisses, unless the 
estate in the premisses arises by mere implication ; or rather 
(to speak more correctly) the habendum only seems to abridge, 
when no estate arises in the premisses. 

(4) There is no repugnancy between a fee simple and a fee tail, 

both being of inheritance. If the former be limited in the 
premisses, and the latter in the habenduniy the grantee un- 
doubtedly takes a fee tail; but whether he also takes a 
remainder thereupon in fee simple, is doubtful. (Co. Litt. 
21a; 1 Harg. n. 2 thereon, and cases there referred to.) 
Some further evidence of intention, beyond the bare limita- 
tion in the premisses, is perhaps necessary to pass the 
remainder also* 
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The remarks above made, as to the declaration of uses in assurances 
by lease and release, whether to the releasee himself, or upon his seisin, 
are exactly applicable to the case of a grantee by virtue of the 8 & 9 
Vict. c. 106. A modem conveyance by way of grant may therefore, 
to the same extent and for the same reasons, serve either as a convey- 
ance or as a settlement ; and it is the assurance now most commoidy 
employed to serve those purposes. 



Chapter XXIII. 

OF ASSURANCES BY WAT OF USE WITHOUT 
TRANSMUTATION OF POSSESSION. 

It was a principle of equity, that the courts of equity would not 
enforce a mere voluntary use, as against any person who was not 
himself a volunteer ; though, if an owner parted with the seisin and 
declared a voluntary use upon the seisin in the hands of his feoffee, 
equity would enforce the voluntary use as against the voluntary seisin 
of the feoffee. Voluntary uses, therefore, did not interfere with the 
legal rights of any person whose seisin did not depend upon a volun- 
tary title. It follows that no effectual use could, without considera- 
tion, be raised in favour of another person upon the seisin of a person 
who also had in him the beneficial title, while he retained the seisin in 
himself ; because he coidd exercise all his legal rights imfettered by 
the voluntary use. 

The considerations which sufficed to raise a use upon the seisin of a 
person who was also beneficially entitled, were (1) valuable considera- 
tion, (2) the consideration of relationship by blood or marriage. A 
use so raised was capable of being executed by the statute. In the 
first case, the transaction, styled a bargain and aale^ was complete upon 
payment of the purchjuse-money, and nothing further was absolutely 
necessary in order that the use might effectually be raised. In the 
second case, the consideration was such that it was no consideration at 
all, unless and until the person to be affected by it elected to regard it 
as such; and therefore a formal declaration of his intention was 
necessary. This was usually done by a covenant, whence came the 
assurance briefly styled a covenant to stand seised. But a covenant was 
not necessary : a declaration of intention made by deed poll would 
serve equally well. (Shep. T. 608.) 

A bond fide valuable consideration was necessary to the raising of a 
use by means of a bargain and sale operating as a conveyance, and a 
bond fide relationship of blood or marriage was necessaiy to a covenant 
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to stand seised. The bargain and sale for a year, which was the 
foundation of the conveyance by lease and release, was expressed to 
be made for a nominal consideration that was in fact never paid. 
But the lease did not operate as a conveyance until it was perfected 
by the release ; and both stages formed together one transaction, to 
which the true consideration was applicable. 

As the use raised by a bond fide bargain and sale for valuable con- 
sideration was forthwith executed by the statute, it became possible, 
until the passing of the statute next hereinafter mentioned, for bon& 
fide vendors and purchasers to convey and acquire the freehold and 
the inheritance in lands with no more ceremony than was needed 
for the purchase of a chattel. The 27 Hen. 8, c. 16, called the 
Statute of Inrolments, enacted, that from the 31st July, 1536, no 
manors, lands, tenements or other hereditaments, should pass from 
one to another, whereby any estate of inheritance or freehold should 
take effect in any person, or any use thereof to be made by reason 
only of any bargain and sale thereof, except the same bargain and 
sale be made by writing indented, sealed, and inroUed as therein 
mentioned. 

It will be observed that the statute did not extend to interests less 
than a freehold; and therefore that a bargain and sale for a year 
needed no inrolment. 

This kind of assurance is still sometimes employed. But it can 
serve only to convey, not to settle, legal estates; for since the bargainee 
comes in only by a use, any further use limited thereupon will be a 
use limited upon a use, which is not capable of being executed by the 
statute, and will exist only as a trust. For the same reason, this kind 
of assurance does not permit the insertion of powers intended to take 
effect by declaration of use. 

The covenant to stand seised has long been quite obsolete. Its 
only function was to carry into effect family settlements ; and as the 
frame of these became more complex, usually comprising trustees to 
preserve contingent remainders, covenants to stand seised were ne- 
cessarily abandoned, because the trustees were not within the con- 
sideration, and could, therefore, take no estate by virtue of the 
covenant. 

This insuperable obstacle does not now exist, since trustees to 
preserve contingent remainders are no longer needed ; but there is no 
motive for reviving the defunct assurance. 

An important part has been played by the doctrine of covenants to 
stand seised, in the developement of the maxim, Benigne faciendce sunt 
interpretationes cartarum. It has long been the practice of the courts 
to allow an assurance, technically invalid in the shape in which it 
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was intended by the parties to operate, to take efEect as a covenant 
to stand seised, when the circumstances of the parties are such that 
the last-mentioned assurance would have been valid. Thus an assur- 
ance of lease and release made by a man to his brother, which was 
void as a lease and release because it purported to convey a freehold 
in faturOy was held good as a covenant to stand seised. {Roe v. 
Tranmarr^ Willes, 682 ; 2 Wils. 75.) It is sometimes necessary at 
the present day to have recourse to this doctrine in order to defend 
a title. 

The scope of the foregoing remarks has been confined to matters 
preliminary to the investigation in detail of the conveyances and 
settlements which are permitted by the law. This subject introduces 
the theory and practice of modem conveyancing ; which the writer is 
compelled to defer to some other occasion. 
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THE 

CONYEYANOING & LAW OF PROPERTY 

ACT, 1881. 



(44 & 45 Vict. c. 41.) 

An Act for simplifying and improving the practice of Con- 
veyancing ; and for vesting in Trustees^ Mortgagees^ 
and others various powers commonly conferred by 
provisions inserted in Settlements^ Mortgages^ WillSy 
and other Instruments ; and for amending in various 
particulars tlie Law of Property ; and for other 
purposes. [22nd August, 1881.] 

Be it enacted bv the Queen's most excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this pre- 
sent Parliament assembled, and by the authority of 
the same, as follows : 

I. — Preliminary. 

1. — (1.) This Act may be cited as the Conveyancing Sect 1. 
and Law of Property Act, 1881. Short tiUej 

(2.) This Act shall commence and take effect from SaeS;*^tent. 
and immediately after the thirty-first day of December 
one thousand eight hundred and eighty-one. 

(3.) This Act does not extend to Scotland. 

2. In this Act — Sect. 2. 

Tke word '* includes" would naturally signify '* includes in addi- titerpreta- 
tion to the word's more usual meaning;*' and this seems to be its p^J,^|^ 
signification in sub-sects. (iii.)> (iv-)> ('^^O ^o far as regards the words SmJ^&o.' 
"mortgagor" and "mortgagee," (viii.), (xi.), (xii.), (xiv.), (xv.)» 
(xvi.) and (xvii.) But where the several particulars enumerated 
are all, or nearly all, such as without enumeration would be sup- 
posed to be included, there seems to be no sense in the enumeration 
unless it was intended to be exhaustive. This remark applies to 
sub-sects, (i.), (ii.), (v.), (vi.) so far as regards the word ** mort- 
gage," (vii.), (ix.),(x.) and (xiii.) , , , . ,. V 

The operation of the section is confined to the Act, and no light 
seems to be thrown upon these definitions by other definitions 
gathered from other sources. From Meux v. Jacobs, L. B. 7 H. L. 

c. I 
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C. A. 1881, 481, at p. 492, it appears that the definition of "fixtures" occurring 

Sect. 2. in the interpretation clause, 17 & 18 Vict. c. 36 (Bills of Sale Act) 

s. 7, did not apply to fixtures, even though comprised in a bill of 

sale, unless the operation of the bill of sale was itself affected by 

the Act. 

(i.) Property, unless a contrary intention appears, 
includes real and personal property, and any estate or 
interest in any property, real or personal, and any 
debt, and any thing in action, and any other right or 
interest : 

Compare the Conv* Act, 1882, sect. 1, sub-s. (4), (i), post. 
The chief things included under "property," which are not, by 
virtue of ttie next sub-section, included under "land," seem to be 
1) equitable estates for life and pur autre vie; (2) personal chattels; 
3) legal and equitable choses in action ; (4) annuities for life or 
years ; (5) terms of years, as to which see the next note. 

(ii.) Land, unless a contrary intention appears, in- 
cludes land of any tenure, and tenements and here- 
ditaments, corporeal or incorporeal, and houses and 
other buildings, also an undivided share in land : 

This curious definition did not occur in the original draft Bill 
introduced into the House of Lords by Lord Cairns in 1880. Its 
effect is to make the Act much less easily susceptible of consistent 
and intelligent interpretation than would have been the case 
without it. 

The words, " lands of any tenure, houses and buildings," seem to 
refer to physical objects ; the other words in the definition eeem to 
refer to estates and interests. Though ''hereditament" includes land 
as a physical object as well as certain estates in land, the former 
meaning has already been expressly introduced into the definition. 

The phrase "land of any tenure," properly means land of free- 
hold, copyhold, and customaryhold tenure. Although the incorrect 
and misleading expression, ''leasehold tenure," in reference to lands 
held for a leasehold interest, is sometimes used even by eouTey- 
ancers of hi^h reputation, yet the phrase, " land of any tenure," 
does not, in its ordinary usage, include terms of years ; nor can it 
here be supposed to do so, except by making it include all estates 
and interests in lands, which would render the rest of the definition 
superfluous. 

This ambiguity has been avoided in the 8. L. Act, 1882; see 
sect. 2, sub-s. (10), (i.), of that Act, and note thereon, post. 

For the full meaning of the words, "tenements and heredita- 
ments, corporeal and incorporeal," see above, p. 21, et seq. Much 
of this meaning seems to be everywhere excluded from the present 
Act by the context. In many places where the word " land " occurs 
in the Act, its^meaning is qualified by some addition. Though the 
definition contains no word which can include any estate or interest 
less in quantum than a freehold, yet in some passages of the Act 
there seems to be an intention to include under the word "land " a 
term of years. (See sects. 5, 6, 18, 42, 44, post,) 

By Lord Brougham's Act (13 & 14 Vict. c. 21) s. 4, "land" in 
Acts of Parliament includes " messuages, tenements, and heredita- 
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ments, houses and buildings, of any tenure, unless where there are C. A. 1881, 
words to exclude houses and buildings, or to restrict the meaning to Sect 2. 

tenements of some particular tenure." For the reasons above given, 

this definition does not seem to include leaseholds ; and the phrase, 
''tenements of some particular tenure," is peculiarly inaccurate, 
because tenements can only be of freehold tenure. ( Vide supra^ 
p. 21.) In some cases, such as Wilson v. Uden (11 Beav. 237, 
16 Beav. 153) words denoting real estate have, in a will and by 
virtue of sect 26 of the Wills Act, been held to include leaseholds ; 
but this seems to have no bearing upon the proper meaning of the 
word " land " in Acts of Parliament. The last cited case was dis- 
cussed at great length in Prescott v. Barker, L. E. 9 Ch. 174. 

The word "land," as used in the T. & P. Act, 1874, appears not 
to include incorporeal hereditaments. (Dart, T. & P. 5th ed. p. 206.) 

(iii.) In relation to land, income includes rents and 
profits, and possession includes receipt of income : 

(iv.) Manor includes lordship, and reputed manor or 
lordship: 

The court-baron " is an inseparable ingredient of every manor ; 
and if the number of suitors should so f afl as not to leave sufficient 
to make a jury or homage, that is, two tenants at least, the manor 
itself is lost." (2 Bl. Com. 91.) It then becomes a reputed manor. - 

The failure of tenants is caused by the extinction oi their tenancy, 
which for this purpose is practically a tenancy in fee simple held 
directly of the manor ; but the services were due, not necessarily 
from file tenant in fee simple, but from the tenant for the time 
being of the immediate freehold. When the lands of the tenant 
come to the lord's hands, whether by purchase or by escheat, 
the tenure is extinguished, because nemo potest esse et dominus et 
tenens. The extinction of the tenure involves the extinction of the 
services incident thereto ; and now, by the statute of Quia Emptores 

118 Edw. 1), tenure in fee simple cannot be created de novo except 
ly the crown. 

Franchises and privileges appurtenant to the manor are not 
destroyed by the extinction of the services, but remain as appurte- 
nant to the demesnes. (Cruise, Dig. Tit. Tenures^ Ch. m. s. 22.) 

(v.) Conveyance, unless a contrary intention appears, 
includes assignment, appointment, lease, settlement, 
and other assurance, and covenant to surrender, made 
hy deed, on a sale, mortgage, demise, or settlement of 
any property, or on any other dealing with or for any 
property; and convey, unless a contrary intention 
appears, has a meaning corresponding with that of 
conveyance : 

Note the exception to this definition in sect. 7, sub-s. (5J, post. 

The words " made by deed " cannot be required to qualify ** cove- 
nant," and must, therefore, qualify the preceding words. The 
punctuation shows the same thing. A conveyance has, therefore, 
two characteristics : it is (I) made by deed, (2) made on a dealing 
with or for property. Therefore, the word does not include a 
surrender of, or an admittance to, copyholds. It includes surrenders 
of leaseholds made by deed. 

i2 
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C. A. 1881, (vi.) Mortgage includes any charge on any property 
B6ct 2. for securing money or money's worth ; and mortgage 
money means money, or money's worth, secured by a 
mortgage; and mortgagor includes any person from 
time to time deriving title under the original mortgagor, 
or entitled to redeem a mortgage, according to his 
estate, interest, or right, in the mortgaged property ; 
and mortgagee includes any person from time to time 
deriving title under the original mortgagee; and 
mortgagee in possession is, for the purposes of this 
Act, a mortgagee who, in right of the mortgage, has 
entered into and is in possession of the mortgaged 
property : 

See note to sect. 15, post 

Mortgagor will, by virtue of this sub-section, include a puisne 
mortgagee in relation to a prior mortgagee. {Teevan v. Smith, 
20 Ch. D. 724.) 

(vii.) Incumbrance includes a mortgage in fee, or 
for a less estate, and a trust for securing money, and 
a lien, and a charge of a portion, annuity, or other 
capital or annual sum ; and incumbrancer has a meaning 
corresponding with that of incumbrance, and includes 
every person entitled to the benefit of an incumbrance, 
or to require payment or discharge thereof : 

(viii.) Purcnaser, unless a contrary intention appears, 
includes a lessee or mortgagee, and an intending pur- 
chaser, lessee, or mortgagee, or other person, who, for 
valuable consideration, takes or deals for any property; 
and purchase, unless a contrary intention appears, has 
a meaning corresponding with that of purcnaser ; but 
. sale means only a sale properly so called : 

This extended meaning of "purchaser" is expressly exdaded 
from sect. 3,' post ; see sub-s. (8) thereof. 

(ix.) Rent includes yearly or other rent, toll, duty, 
royalty, or other reservation, by the acre, the ton, or 
otherwise ; and fine includes premium or fore-gift, and 
any payment, consideration, or benefit in the nature of 
a fine, premium, or fore-gift : 

(x.) Building purposes include the erecting and the 
improving of, and the adding to, and the repairing of 
buildings ; and a building lease is a lease for building 
purposes or purposes connected therewith : 

(xi.) A mming lease is a lease for mining purposes, 
that is, the searching for, winning, working, getting, 
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making merchantable, carrying away, or disposing of C. A. 1881 
mines and minerals, or purposes connected therewith, ^^^^ ^' 
and includes a grant or licence for mining purposes : 
(xii.) Will includes codicil : 

Compare sect. 2, sub-s. (10), (vii.), of tlie S. L. Act, 1882, post, 
" Will " seems also to include its usual meaning ; and, therefore, 
to include a will made by a married woman in exercise of a power. 
Independently of statute, the testamentary power of a married 
woman stood as follows : — (1) She could devise the legal estate in 
lands by declaration of use under a power executed by will; 
(2) She could bequeath the equitable interest in both realty and 

Eersonalty settled to her separate use ; (3) She could at common 
iw make a will of personalty, which would be good if her husband 
survived her and assented thereto. (I Jarm. Wills, p. 39.) The 
Wills Act (7 Will. 4 & 1 Vict. c. 26; made no alteration in the 
testamentary capacity of married women. As to their testamentary 
capacity under tibe Married Women's Property Act, 1882, see sect. 1 
of that Act, post, 

(xiii.) Instrument includes deed, will, inclosure 
award, and Act of Parliament : 

(xiv.) Securities include stocks, funds, and shares : 
(xv.) Bankruptcy includes liquidation by arrange- 
ment, and any other act or proceeding in law having, 
under any Act for the time being in force, effects or 
results similar to those of bankruptcy ; and bankrupt 
has a meaning corresponding with that of bankruptcy: 
(xvi.) Writing includes print; and words referring 
to any instrument, copy, extract, abstract, or other 
document include any such instrument, copy, extract, 
abstract, or other document being in writing or in 
print, or partly in writing and partly in print : 
(xvii.) Person includes a corporation : 
(xviii.) Her Majesty's High Court of Justice is re- 
ferred to as the Court. 



II. — Sales and other Transactions. 
Contracts for Sale. 

3. — (1.) Under a contract to sell and assign a term Sect. 3. 
of years derived out of a leasehold interest in land, the ^p^^^^^^. 
intended assign shall not have the right to call for the diUona of sale 
title to the leasehold reversion. th^^""' 

Sub-sects. (3), (6), and (7) use the -^or^ property; see sect. 2, sub-s. 
(i.), ante, 

- Sub-s. (1) must be read in connection with sect. 2, sub-s. (1) of 
the V. & P. Act, 1874, and with sect. 13 of the present Act. 
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C. A. 1881, ** Under a contract to grant or assign a term of years, whether 
Beet. 3. " derived or to be derived out of a freehold or leasehold 

" estate, the intended lessee or assign shall not be entitled to 

37 & 38 Vict. a call for the title to the freehold." 

®-7f »*;.?> The above-cited section contemplates four separate cases: (Ist) 

s'l -8. V ;• assignment of existing lease having a freehold reversion ; (2nd) 
grant de novo of lease having a freehold reversion; (3rd) assign- 
ment of existing lease having a leasehold reversion; (4th > grant 
de novo of lease having a leasehold reversion : in none of which can 
the title to tixe freehold be called for. 

Sub-s. (1) of the present section contemplates the third of the 
above specified cases, and forbids the title to the leasehold reversion 
also to be called for. 

Sect. 13, posi, extends the same principle to those examples of the 
fourth case, in which a second leasehold reversion is interposed 
between the immediate leasehold reversion upon the intended grant 
and the freehold ; t. «., it applies to contracts for the grant de novo 
of a sub-sub-demise, or lease to be derived out of a lease having a 
leasehold reversion, but does not apply to contracts for the grant 
de novo of a sub-demise, or lease to be derived out of a lease having 
a freehold reversion, in which case there is no reason why the con- 
tracting lessor should not show his own title. On such a grant of a 
sub-sub-demise, the title to the second leasehold reversion so inter- 
posed cannot be called for. 

Absence of " the right to call for the title " does not debar the 
intending purchaser from taking advantage of grounds of objection 
ascertained aliunde. 

A purchaser, buying imder a contract not excluding statutory 
conditions of sale, will oe fixed with notice of matters appearing on 
the title for which he cannot call, exactly as if, under me previous 
law, he had expressly contracted not to call for the vendor's title. 
{Paiman v. Harland, 17 Ch. D. 353. See also Ntcoll v. Fenningy 
19 Ch. D. 258, at p. 267.) 

A lessee who accepts a lease in consideration of a fine, stands so 
much in the position of a purchaser that he ought in prudence to 
make the same investigation of the lessor's title as would be made 
by a purchaser. He is exposed, inter alia, by sect. 44, sub-s. (3), 
posly to the danger of having to choose between keeping down a 
rentcharge and being ejected by the person entitled to receive it. 
The practice of neglecting to investigate the lessor's title on the 
grant of a lease, depends for its prudence upon the hypothesis that 
the annual rent is at or near a rack-rent. 

(2.) Where land of copyhold or customary tenure 
has been converted into freehold by enfranchisement, 
then, under a contract to sell and convey the freehold, 
the purchaser shall not have the right to call for the 
title to make the enfranchisement. 

The purchaser is not debarred from taking objection to the title 
of the lord to make the enfranchisement ascertained aliunde. 

It is conceived that in framing conditions of sale of enfranchised 
copyholds a vendor cannot safely omit to stipulate that the purchaser 
shall take imder and subject to any restrictions and conditions whidi 
may be contained in the deed of enfranchisement. It will also be 
advisable, on a sale of enfranchised copyholds where the enfranchise- 
ment was voluntary, to continue, notwithstanding this sub-section, 
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to insert a condition precluding the purchaser from mating any Q. A. 1881, 
objection to the lord's title based on any grounds however ascer- Sect. 3. 

tained, and to compel him to assume that the lord had authority to 

make the enfranchisement. On a compulsory enfranchisement the 
right to the minerals remains in the lord (15 & 16 Vict. c. 51, s. 48, 
and 21 & 22 Vict. c.'94, s. 14) ; and it therefore seems probable that 
a vendor, selling freeholds " formerly copyhold " without specifying 
in the contract the mode of enfranchisement, would not be relieved 
from the necessity of making a title to the minerals. 

A vendor selling freeholds which are in fact enfranchised copy- 
holds, but are not in the contract stated so to be, will of course be 
taken to have contracted to sell the minerals along with the surface ; 
and if he fails to make a good title thereto, the purchaser may 
rescind. {Upperton v. Nicholson, L. E. 6 Oh. 436.) But if a con- 
tract for the sale of copyholds contains a stipulation that tiie vendor 
shall procure their enfranchisement, the purchaser will be taken to 
have known that on an enfranchisement the lord could reserve the 
minerals, and cannot rescind upon the ground of such reservation. 
{Kerr v. Pawson, 25 Beav. 394.) 

(3.) A purchaser of any property shall not require 
the production, or any abstract or copy, of any deed, 
will, or other document, dated or made before the time 
prescribed by law, or stipulated, for commencement of 
the title, even though the same creates a power subse- 
quently exercised by an instrument abstracted in the 
abstract furnished to the purchaser; nor shall he require 
any information, or make any requisition, objection, or 
inquiry, with respect to any such deed, will, or docu- 
ment, or the title prior to that time, notwithstanding 
that any such deed, will, or other document, or that 
prior title, is recited, covenanted to be produced, or 
noticed; and he shall assume, imless the contrary 
appears, that the recitals, contained in the abstracted 
instruments, of any deed, will, or other document, 
forming part of that prior title, are correct, and give 
all the material contents of the deed, will, or other 
document so recited, and that every document so 
recited was duly executed by all necessary parties, and 

{)erfected, if and as required, by fine, recovery, acknow- 
edgment, inrolment, or otherwise. 

The words *' And he shall assume, unless the contrary appears," 
throw the burden of proof upon the purchaser, without precluding 
him from showing, either aliunde or on the face of the abstract, that 
the recitals, &c., are in fact incorrect, &c. The previous words, 
''Nor shall he . • . make any . . . objection," &c., since, by virtue 
of 8ub-s. (11), infra, they have no greater efficacy than a similar 
condition inserted in a contract before the Act, cannot be used by a 
vendor to doak material defects. (Elee v. Else, L. E. 13 Eq. 196 ; 
Hamett v. Baker, L. E. 20 Eq. 60 ; Broad v. Munton, 12 Oh. D. 
131 ; Smith v. Robinson, 13 Ch. D. 148.) Nor will they prevent the 
rectification of a mutual mistake discovered before completion. 
{JonesY. Clifford, 3 Ch. D. 779.) It is, of course, possible to prevent 
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(3. A. 1881, any objection being taken on the ground of a defect discovered 
Sect. 3. aliunde by the insertion of a special condition, such as that in the 

— case of Hume v. Bentleyy 5 De G. & Sm. 520 ; where the words 

<* The lessor's title will not be shown and shall not be inquired into," 
were held to preclude objection, and specific performance was decreed. 
But for such a purpose the language of the condition must be precise. 
In Rosenberg v. Cooky 8 Q. B. D. 162, and Beet v. Hamand, 12 Ch. 
D. 1, the purchaser failed to recover his deposit ; in the latter case 
on the ground, apparently, that he had himself broken the contract 
by refusing to abide by the stipulation. It is not clear in either of 
those cases that, at the suit of the vendor, specific performance 
would have been ordered against the purchaser. 

If there is a stipulated commencement for the title, such com- 
mencement must either start with a proper root of title, or else its 
d^ects must be clearly shown on the face of the contract. {Re Marsh 
and Earl Granville, 24 Ch. D. 11.) 

(4.) Where land sold is held by lease (not including 
under-lease), the purchaser shall assume, unless the 
contrary appears, that the lease was duly granted; 
and, on production of the receipt for the last payment 
due for rent under the lease before the date of actual 
completion of the purchase, he shall assume, unless the 
contrary appears, that all the covenants and provisions 
of the lease have been duly performed and observed up 
to the date of actual completion of the purchajse. 

This and the following sub-section are considered together in the 
next note. 

(5.) Where land sold is held by under-lease, the pur- 
chaser shall assume, unless the contrary appears, that 
the under-lease and every superior lease were duly 
granted ; and, on production of the receipt for the last 

Sayment due for rent under the under-lease before the 
ate of actual completion of the purchase, he shall 
assume, unless the contrary appears, that all the cove- 
nants and provisions of the under-lease have been duly 
performed and observed up to the date of actual com- 
pletion of the purchase, and further that all rent due 
under every superior lease, and all the covenants and 

S revisions of every superior lease, have been paid and 
uly performed and observed up to that date. 

The purchaser seems, by virtue of the words ''unless the con- 
trary appears," not to be debarred from showing that the lease, or 
any superior lease, was in fact not duly granted, .or from showing 
that tiie covenants and provisions contained in the lease, or in any 
superior lease, have in fact not been duly performed. Sub-s. (11), 
infra, seems to provide that this shall be a good defence to an action 
for specific performance. 

A vendor, who commits a breach of covenant after the execution 
of the contract, cannot avail himself of the provisions of sub-s. (4). 
{Howell V. Kightley, 21 Beav. 331.) Continuing breadies would, 
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however, seem to be within the sub-section. (See Bully. Hutchens, C. A. 1881, 
32 Beav. 615. See also Lawrie v. Lees, 7 App. Cas. 19.) B6Ct. 3, 

On any sale under a power contained (or implied by virtue of 

sect. 7, post) in a mortgage by demise of leaseholds, the vendor 
must in the contract or conditions of sale expressly provide for 
the admission by the purchaser that ** all rent due under every 
superior lease, and all the covenants, &c., of every superior 
lease, have been paid and duly performed, &c., up to that date." 
Since no rent is reserved on the under-lease by which he holds, 
he cannot produce any receipt for it, and therefore his case is 
not within sub-s. (5). And even if he can produce the last receipt 
for rent due under every superior lease, his case is not within 
sub-a. (4), from which sales of land held by under-lease are ex- 
daded. It seems to make no difference in this respect if the mort« 
gage contains a trust of the last days of the supeiior term in favour 
of the purchaser. 

(6.) On a sale of any property, the expenses of the 
production and inspection of all Acts of Parliament, 
anclosure awards, records, proceedings of courts, court 
rolls, deeds, wills, probates, letters of administration, 
and other documents, not in the vendor's possession, 
and the expenses of all journeys incidental to such 
production or inspection, and the expenses of searching 
for, procuring, making, verifying, and producing all 
certificates, declarations, evidences, and information 
not in the vendor's possession, and all attested, stamped, 
oflBce, or other copies or abstracts of, or extracts from, 
any Acts of Parliament or other documents aforesaid, 
not in the vendor's possession, if any such production, 
inspection, journey, search, procuring, making, or 
verifying is required by a purchaser, either for verifi- 
cation of the abstract, or for any other purpose, shall 
be borne by the purchaser who requires the same; 
and where the vendor retains possession of any docu- 
ment, the expenses of making any copy thereof, 
attested or unattested, which a purchaser requires to 
be delivered to him, shall be borne by that purchaser. 

(7,) On a sale of any property in lots, a purchaser 
of two or more lots, held wholly or partly under the 
same title, shall not have a right to more than one 
abstract of the common title, except at his own expense. 

(8.) This section applies only to titles and purchasers 
on sales properly so called, notwithstanding any inter- 
pretation in this Act. 

This sub-section excludes leases and mortgages from the operation 
of the section. See sect. 2, sub-s. (viii.), ante. 

(9.) This section applies only if and as far as a con- 
trary intention is not expressed in the contract of sale, 
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C. A. 1881, and shall have effect subject to the terms of the con- 
Sect. 3. tract and to the provisions therein contained. 

(10-) This section applies only to sales made after 
the commencement of this Act. 

(11.) Nothing in this section shall be construed as 
binding a purchaser to complete his purchase in any 
case where, on a contract made independently of this 
section, and containing stipulations smiilar to the pro- 
visions of this section, or any of them, specific per- 
formance of the contract would not be enforced agamst 
him by the Court, 

TMs sub-section reserves to a purchaser under the foregoing 
implied conditions, the common equitable defences. See note on 
sub-s. (3), supra. 

As regards trustees, by sect. 66, post, they may sell under the fore- 
going conditions without incurring liability. But to sell under need- 
lessly depreciatory conditions is ordinarily a breach of trust ; and in 
Dance y, Goldtngham, L. B. 8 Ch. 902, an injunction was granted, 
at the suit of a cestui que trusty against the purchasers as well as 
the trustees, to restrain the completion of a sale on the ground that 
the conditions of sale were needlessly depreciatory. Before the 
Act, the objection that the conditions were needlessly depreciatory, 
would have been a good defence for a purchaser, as against trustees, 
to a suit for specific performance ; and it may be doubted whether, 
in cases where the conditions impHed by this section might be need- 
lessly depreciatory, trustees, though incurring no liability, would 
obtain specific performance against the purchaser. But it would 
probably be held, that a cestui ^ue trust who could not charge his 
trustee with a breach of trust is not competent to re-open the sale 
as against the purchaser. 

Sect. 4. 4. — (1.) Where at the death of any person there is 
Completion of subsisting a contract enforceable against his heir or 
orateact after ^^yjg^^^ f^j. ^ho salo of the fee simple or other freehold 
interest, descendible to his heirs general, in any land, 
his personal representatives shall, by virtue of this Act, 
have power to convey the land for all the estate and 
interest vested in him at his death, in any manner 
proper for giving effect to the contract. 

(2.) A conveyance made under this section shall 
not affect the beneficial rights of any person claiming 
under any testamentary disjposition or as heir or next 
of kin of a testator or intestate. 

(3.) This section apphes only in cases of death after 
the commencement of this Act. 

Equitable estates seem not to be within this section. Nor if they 
were within it, would it give any greater safety in dispensing with 
the heir's concurrence in the conveyance of an equitable fee, than 
could be obtained without it. See sub-s. (2). His ooncurrence 
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might always have been dispensed with by a purchaser who could C. A. 1881, 
get in the legal estate, when it was certain that the heir's equity had Sect. 4. 

been effectually barred by the contract. But the purchaser is en- 

titled to the heii*'s concurrence, to prevent questions as to the validity 
of the contract from arising. [SeeJRoberis v. Marchant, 1 Ha. 547.) 
In Duly V. Nalder, 35 L. J. Ch. 52, it was held that the heir-at- 
law of the vendor of an equity of redemption, who had died before 
completion, was a necessary party to the conveyance. See also 
Hoddel V. PwyA, 33 Beav. 489. 

The freehold interests other than a fee simple which come within 
the operation of this section, seem to be base fees and determinable 
fees. 

Estates vur autre vie limited to the heir as special occupant are 
not properly said to be " descendible " to him. {Per Lord Kenyon, 
Doe V. Luxton, 6 T. E. 289, at p. 291. And see p. 81, ante,) It 
would be more prudent not to rely upon their coming within the 
operation of this section. 

The operation of this section will probably be confined in practice 
to those cases in which a vendor, having contracted to sell the fee 
simple, dies before completion, either intestate with an infant heir-at- 
law, or having devised the legal estate to an infant or in settlement. 
Before the Trustee Act, 1850, (ss. 7, 30,) the purchase-money must 
have been paid into court in an action for specific performance, and 
retained there until the infant attained the age of twenty-one. 
{Bullock T. Bullock, 1 Jac. & W. 603.) In such cases, the purchaser, 
if satisfied (see sub-s. 2, supra) as to the validity of his contract, 
may now take a conveyance of the legal estate from the personal 
representatives of the vendor, without being obliged to bring an 
action. 

It is conceived that, on the death of a vendor who has contracted to 
seU for a fee simple, the fee is not " vested on any trust .... in " 
the vendor ** solely," within the meaning of sect. 30, post^ which 
seems to contemplate only express trusts. 

The present section seems (unlike sect. 30, post) to be permissive 
only, enabling the personal representatives to convey the estate 
without disabung the heir or devisee. 



Discharge of Incumbrances on Sale. 

6. — (1.) Where land subject to any incumbrance, Sect. 6. 
whether immediately payable or not, is sold by the Provioioiiby 
Ciourt, or out of Court, the Court may, if it thinks S^ri^^,' 
fit, on the application of any party to the sale, direct ?J^^J® ^^^ 
or allow payment into Court, in case of an annual sum ^ "^ 
charged on the land, or of a capital sum charged on a 
determinable interest in the land, of such amount as, 
when invested in Government securities, the Court 
considers will be suflScient, by means of the dividends 
thereof, to keep down or otherwise provide for that 
charge, and in any other case of capital money charged 
on the land, of the amount sufficient to meet the 
incumbrance and any interest due thereon; but in 
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C. A. 1881, either case there shall also be paid into Court such 
Sect. 6. additional amount as the Court considers will be suffi- 
cient to meet the contingency of further costs, expenses, 
and interest, and any other contingency, except de- 
preciation of investments, not exceeding one-tenth part 
of the original amount to be paid in, unless the Court 
for special reason thinks fit to require a larger addi- 
tional amount. 

This section applies to ordinary sales inter partes, as well as to 
sales by the court. Lands may be sold under it free from inciim- 
brances — (1) upon the application of the purchaser in all cases, and 
(2) on the application of the vendor when the purchaser consents, 
and is willing to pay into court a sufficient part of the purchase- 
money to meet the requirements of the section. But if the purchaser 
should not consent, it is conceived that the sale could not be made 
free from incumbrances unless it is either made by the court, or the 
vendor is able to provide the required sum of money without the 
purchaser's assistance ; for in the case of an ordinary sale out of 
court there seems to be no jiirisdiction to order the purchaser to 
pay any part of the purchase-money into court before the execution 
of the conveyance, and no conveyance can be made free from 
incumbrances until after payment into court of the required sum. 
This section cannot have been intended indirectly to confer jurisdic- 
tion to make orders for specific performance in chambers ; which 
would practically be the result of ordering the purchaser to pay part 
of the purchase-money into court against his will. The word 
''direct" seems to apply to sales by the court, and the word 
** allow " to sales out of court. 

It may sometimes be convenient for the vendor to stipulate in the 
contract that, on accepting the title, the purchaser shall pay the 
required sum into court out of the purchase-money. 

(2.) Thereupon, the Court may, if it thinks fit, and 
either after or without any notice to the incumbrancer, 
as the Court thinks fit, declare the land to be freed 
from the incumbrance, and make any order for convey- 
ance, or vesting order, proper for giving effect to tne 
sale, and give directions for the retention and invest- 
ment of the money in Court. 

On the meaning of ** incumbrance," see sect. 2, sub-s. (vii.), ante; 
it might include rent-charges, but not quit rents or chief rents, as 
to wMch. see sect. 45, post. 

Applications under this section must be made by summons at 
chambers. See sect. 69, sub-s. (3), post ; Patching ▼. Bull, 30 W. R. 
244; affinned on appeal, W. N. 1882, p. 113. On the meaning of 
"the Court," see, as to lands in England, sect. 2, sub-s. (xviii.),. 
and sect. 69, sub-s. {\),post: as to lands in the County Palatine of 
Lancaster, sect. 69, sub-s. (9), post; and as to land in Ireland, 
sect. 72, sub-sects. (2) and (3), post. As to the giving of notice, see 
sect. 69, sub-sects. (4), (5) and (6), post ; as to costs, sect. 69, 
sub-s. (7), post. 

Before the Act, land subject to any incumbrance could not be 
sold, even by the court, free therefrom without the consent of the 
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incumbrancer. {Lang ton v. Langton, 1 Jur. N. S. 1078 ; Wickm- C. A. 1881, 
den V. Rat/ son, 6 De G. M. & G. 210.) Sect 6. 

It is generally understood that the discretion given by this sec- 

tion to ** redeem a mortgagee behind his back," will not be exercised, 
unless it is proved to be impossible to communicate with the mort- 
gagee. Redemption without notice seems to involve the confiscation 
of any rights of consolidation to which the mortgagee may be entitled. 

When the order is made in an action to which the incumbrancer 
is not a party, it should follow the words of the Act ; and after 
directing payment into court of the purchase-money, and the setting 
aside of an amount sufficient to meet the incumbrance, proceed to 
declare that thereupon any party shall be at liberty to apply in 
chambers for a declaration that the land is freed from the incum- 
brance. {Dickin V. Dickin, W. N. 1882, p. 113 ; 30 W. R. 887.) 

The word " land," by virtue of sect. 2, sub-s. (ii.) ante, indudes 
every estate equal in quantum to a freehold, whether legal or equit- 
able, in land, except equitable estates for life and pur autre vie. 
But since to restrict the word to this meaning would prevent the 
special provision respecting dividends mentioned in the section from 
being extended to a mortgage of a " determinable interest '* created 
by a settlement of renew6S)le leaseholds or to an annual sum 
charged upon equitable life estates or on leaseholds, (a supposition 
which seems foreign to its general purpose,) it is probable that the 
word "land" is loosely used in the present section to include every 
estate or interest whatsoever in land. 

Three cases are contemplated, of which two are specially provided 
for : — 

(1.) An annual sum, charged upon any estate or interest whatso- 
ever, including a term of years ; 

(2.) A capital sum, if charged upon a determinable interest; 
in either of which cases the capital sum paid into court (indepen- 
dently of the additional margin of not exceeding ten per cent.) must 
suffice by its dividends to keep down, or otherwise provide for, the 
charge. 

The phrase "determinable interest in the land" suggests that 
the passage in which it occurs refers only to sales of estates com- 
prised in settlements, and that determinable interest here means a 
partial interest (including a term of years created by a settlement), 
carved out of some other estate where the whole estate is sold 
together. This supposition explains why it is required that in these 
cases the dividends shall suffice to keep down the charge ; because 
in such casSs there may easily be one or more claims upon the 
purchase-money in respect of income and one or more distinct 
claims in respect of capital. For example, in the case of a sale by 
tenant for life and remainderman, where there is a mortgas^ of 
the life estate, the dividends will represent the income, to which the 
incumbrancer of the tenant for life is entitled during the latter's 
life ; and the investments will represent what the remainderman is 
entitled to after the determination of the life estate. 

The remaining case is where-^ 

(3.) A capital sum is charged upon any estate or interest otheir 
than a determinable interest of the above specified kind ; 
including a term of years subsisting as a separate estate 
by itself, not as one out of several successive estates oi* 
interests created by a settlement and sold all together. 

The language of the first sub-section is extremely confused 
and obscure; and it is impossible, in the absence of judicial 
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C. A. 1881, decisions, to feel assured confidence as to its meaning. The abore- 
Sect. 6. stated hypothesis is offered as an attempt to explain its perplexities. 

For a form of order made in a case where land was subject to an 

annuity, see Patching v. Bull, 30 W. E. 244. 

(3.) After notice served on the persons interested in 
or entitled to the money or fund in Court, the Court 
may direct payment or transfer thereof to the persons 
entitled to receive or give a discharge for the same, 
and generally may give directions respecting the 
application or distribution of the capital or income 
thereof. 

It is conceived that tmder the vague generality of this sub-section, 
the court will assume jurisdiction to deal with the fund in any way 
which it thinks proper ; among other things, to award to the mort- 
gagee six months' interest in lieu of notice to redeem, or compensa- 
tion for anticipating the payment of a loan arranged for a time 
certain, or for any loss which may accrue by the transmutation of 
his security; and perhaps to indemnify him for the loss (if such 
should occur) of any right of consolidation to which he may be 
entitled. The notice appears to be notice given by direction of the 
court, and would not include notice given before commencement of 
the proceedings. Such notices are excepted from the operation of 
sect. 67, post. 

(4.) This section applies to sales not completed at 
the commencement of this Act, and to sales thereafter 
made. 

General Words. 

Sect 6. Q^ — ^1.) A conveyance of land shall be deemed to 

kT^iStl^.'''^ include and shall by virtue of this Act operate t6 

ances of land, convcy, with the land, all buildings, erections, fixtures^ 

^'t^ifi"^"' ^ commons, hedges, ditches, fences, ways, waters, water- 

courses, liberties, privileges, easements, rights, and 

advantages whatsoever, appertaining or reputed to 

appertain to the land, or any part thereof, or at the 

time of conveyance demised, occupied, or enjoyed 

with, or reputed or known as part or parcel of or 

appurtenant to the land or any part thereof. 

[2.) A conveyance of land, having houses or other 
buildings thereon, shall be deemed to include and shall 
by virtue of this Act operate to convey, with the land, 
houses, or other buildings, all outhouses, erections, 
fixtures, cellars, areas, courts, courtyards, cisterns, 
sewers, gutters, drains, ways, passages, lights, water- 
courses, liberties, privileges, easements, rights, and 
advantages whatsoever, appertaining or reputed to 



Digitized by VjOOQIC 



SALES AND OTHER TRANSACTIONS. 119 

appertain to the land, houses, or other buildings con- C. A. 1881, 
veyed, or any of them, or any part thereof, or at the S^^* ^' 
time of conveyance demised, occupied, or enjoyed 
with, or reputed or known as part or parcel of or 
appurtenant to, the land, houses, or other buildings 
conveyed, or any of them, or any part thereof. 

(3.) A conveyance of a manor shall be deemed to 
include and shall by virtue of this Act operate to con- 
vey, vnth the manor, all pastures, feeding, wastes, 
warrens, commons, mines, minerals, quarries, furzes, 
trees, woods, imderwoods, coppices, and the ground 
and soil thereof, fishings, fisheries, fowlings, courts 
leet, courts baron, and other courts, view of frank- 
pledge and all that to view of frankpledge doth belong, 
mills, mulctures, customs, tolls, duties, reliefs, heriots, 
fines, sums of money, amerciaments, waifs, estrays, 
chief-rents, quit-rents, rentscharge, rents seek, rents of 
assize, fee farm rents, services, royalties, jurisdictions, 
franchises, liberties, privileges, easements, profits, 
advantages, rights, emoluments, and hereditaments 
whatsoever, to the manor appertaining or reputed to 
appertain, or at the time of conveyance demised, occu- 
pied, or enjoyed with the same, or reputed or known 
as part, parcel, or member thereof. 

(4.) This section applies only if and as far as a con- 
trary intention is not expressed in the conveyance, and 
shall have effect subject to the terms of the conveyance 
and to the provisions therein contained. 

(5.) This section shall not be construed as giving to 
any person a better title to any property, right, or 
thing in this section mentioned than the title which the 
conveyance gives to him to the land or manor expressed 
to be conveyed, or as conveying to him any property, 
right, or thing in this section mentioned, further or 
otherwise than as the same could have been conveyed 
to him by the conveying parties. 

(6.) This section applies only to conveyances made 
after the commencement of this Act. 

The phrase "conveyance of land" will probably be held to 
include an assignment of a term of years, either by virtue of the fact 
that assignment is included in conveyance, sect. 2, sub-s. (v.\ ante, 
or else by enlarging the meaning of land beyond that given in 
sect. 2, sub-s. (ii.), ante, by virtue of the word's colloquial usage. 

General words, as used in conveyances of lands and jnanors, 
denote things divisible into three classes : — 

(1.) Things which are themselves in construction of law parcel of 
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C. A. 1881, the thing conveyed, such as the court-baron of a manor, 

Sect. 6. buildings, growing trees, ungotten minerals ; 

(2.) Easements and other rights, privileges, and franchises which 

are either appurtenant or appendant to the thing conveyed, 
such as rights of way, other easements, commons ; 
(3.) Easements which had formerly been appurtenant to the thing 
(the quondam dominant tenement) conveyed ; but had at 
the time of conveyance become extinguished by the unity 
of seisin of the dominant and servient tenements in the 
same hands for an estate of fee simple. 
If the unity of seisin is for any less estate, or is not in possession^ 
the easement is not extinguished, but only suspended, and will 
revive without being regranted upon a severance. {James v. Plants 
4 A. & E. 749, see p. 762 ; Thomas v. Thomas, 2 C. M. & E. 34 ; 
Simper v. Foley , 2 J . & H. 555.) 

After such extinguishment, easements cannot pass upon a sever- 
ance as appurtenant to the quondam dominant tenement. But it 
seems that easements which are continuous and apparent, will, upon 
a grant of the quondam dominant tenement, be re-created by way of 
implied grant, without the use of any words to express such an 
intention ; and even though they first sprang up as usages during 
the union of the seisin. {Pyer v. Carter, 1 H. & N. 916 ; Ewart v. 
Cochrane, 4 Macq. 117, see p. 122; Watts v. Kelson, L. R. 6 Ch. 
166 ; Pearson v. Spencer, 1 B. & S. 571, at p. 583 ; Polden v. Bastard, 
L. R. 1 a B. 156, at p. 161 ; Allen v. Taylor, 16 Ch. D. 355. See, 
however, Suffield v. Broicn, 4 De G. J. & S. 185 ; Wheeldon v. Bur- 
rows, 12 Ch. D. 31.) If the easements are not continuous and 
apparent, the grantor, in order to revive them, must either employ 
words of express grant, or must describe them as "used and en» 
joyed with" the land conveyed, or in similar terms. {James v. 
Plant, supra; Barlow v. Rhodes, 1 C. & M. 439, at p. 448.) 

Notwithstanding the dicta in some early cases, it may now be 
taken as settled uiat, agreeably to general principle, easements of 
necessity, like other easements, are extinguished by imity of seisin, 
but that upon a severance of the tenements a new easement of 
necessity is newly created if the necessity continues. {Per Parke, 
B., Pheysey v. Vicary, 16 M. & W. 484, at p. 491 ; and see Holmes 
v. Goring, 2 Bing. 76.) And the new easement is limited in its 
extent by the extent of the existing necessity. {Corporation of 
London v. Riggs, 13 Ch. D. 798.) 

The doctrine, that easements which cannot pass as appurtenant 
day be granted de novo by words denoting user as distinguished 
from words denoting appurtenancy, was formerly thought to apply 
only to easements which had existed previously to and had been 
extinguished by the unity of seisin ; see Thomson v. Waterlow, L.R. 
6 Eq. 36 ; Langley v. Hammond, L. R. 3 Exch. 161. But in recent 
cases it has been held that the doctrine applies also to easements 
(or rather, usages in the nature of easements) which have grown 
up during the unity of seisin. ( Watts v. Kelson, L. R. 6 Ch. 166 ; 
Kay V. Oxley, L. R. 10 Q. B. 360 ; Barkshire v. Qrubh, 18 Ch. D. 
616.) The two last cited cases show that, in regard to this point,, 
there is no difference between continuous easements and easements 
which are used only from time to time. 

As it is the easement which is appurtenant to the dominant tene- 
ment, and not the subjection to the easement which is appurtenant 
to the servient tenement, there seems, so far as the present question 
is concerned, to be no need for, nor even any meaning in, the dis- 
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tinction between eases of severance in which the dominant tenement C, A. 1881, 
is conveyed and those in which the servient tenement is conveyed. Sect. 6. 

No question of appui-tenancy, or of the grant of an easement by • 

the person convey ing^ can arise in the latter cases. 

The doctrine of grant (or regrant) by words of user, rests upon 
the hypothesis that there is an actual user at the time of the grant. 
"With regard to such easements as admit, not only of being extin- 
guished in law by imity of seisin, but of being visibly interrupted 
and destroyed in fact, they would seem, if so interrupted and 
destroyed between the execution of the contract and of the con- 
veyance, not to be included imder the phrase ** easements , , , , at 
the time of conveyance demised, occupied or enjoyed with, or reputed 
or known as, paii; or parcel of or appurtenant to the land." 

As the rights of the purchaser date from the contract and not 
from the conveyance, it follows that, whenever the vendor retains 
contiguous lands, the contract should expressly provide for the 
grant of easements admitting of such physical interruption, unless 
it is certain that none exist. 

It is conceived that a purchaser buying upon an open contract 
could not now insist upon the insertion in the conveyance of express 
general words. See sect. 66, sub-s. (1), post. 

Of things parcel of a manor, some, as mines and minerals, admit 
of severance, and others, as the court-baron (Shep. T. 240), do not; 
unless upon a grant by the king (Scriv. Cop. 4th ed. 601). The 
severance here meant is severance from the seignory^ which must 
not be confused with the corporeal hereditaments in the tenure of 
the lord. Anything once severed cannot be re-united to the manor 
80 as to become parcel of it {Delacherois v. Delacherois, 1 1 H. L. 0. 
62) ; for which reason ** mines and minerals .'* seem to have been 
inserted among the general words relating to a manor, and not 
among those relating to land. Mines and minerals severed from 
land can be re-imited at will; and the specific mention of things 
parcel of the thing conveyed not only is useless, but may be dan- 
gerous if the enumeration is not exhaustive. {Dentson v. Holiday^ 
3 H. & N. 670.) 

" Warrens and law-days, or view of frank-pledge, will not pass 
by a grant of the manor, imless they are mentioned, or the grant 
be of the manor with the appurtenances." (Prest. Shep. T. 240.) 
They will now pass, unless a contrary intention is expressed. Yiew 
of frank-pledge, or the court-leot, was obsolete in Ix)rd Coke's 
time. (2 Inst. 72.) 

Covenants for Title. 

7. — (1.) In a conveyance there shall, in the several Sect. 7. 
cases in tnis section mentioned, be deemed to be in- Covenants for 
eluded, and there shall in those several cases, by virtue pii^ ^' 
of this Act, be implied, a covenant to the effect in this 
section stated, by the person or by each person who 
conveys, as far as regards the subject-matter or share 
of subject-matter expressed to be conveyed by him, 
with tne person, if one, to whom the conveyance is 
made, or with the persons jointly, if more than one, to 
whom the conveyance is made as joint tenants, or with 
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C. A. 1881, each of the persons, if more than one, to whom the 
^^^' ^- conveyance is made as tenants in common, that is to 
say: 

These implied covenants are now very commonly adopted in 
practice : perhaps in reliance upon the improbability that, in any 
p;iven case, they will come to be practically tested. It would be 
imprudent to rely upon them in any case where it is foreseen that 
the covenants for title may need to be enforced ; because their exact 
scope would, in any given case, be more difficiilt to ascertain than 
that of the express covenants formerly in use. 

Although the operation of this act is restricted to England and 
Ireland, this section might, by express declaration contained in any 
particular deed, be extended by reference to apply to conveyances 
of land situated elsewhere. 

^eforvai'ue ^^'^ ^^ ^ conveyancc for valuable consideration, 
by beneficial ' othcp than a mortgage, the following covenant by a 
owner. person who conveys and i^ expressed to convey as 

beneficial owner (namely) : 

The ambiguous expression, " conveys and is expressed to ccmvey 
as beneficial owner, if strictly construed, would import that no 
covenant will be implied as against a person who, nihil haben* in 
tenemenfis, in fact conveys nothing, though he be expressed to 
convey something. The word conveys will probably be held to 
mean, is named as a conveying party in the operative part of the 
conveyance, Sub-s. (4)^ infra, uses only the phrase expressed to convey. 

It would seem that the use of the words as beneficial owner conveys 
will carry the covenants, even if the party purporting to convey is 
not, in fact, a beneficial owner, nor does, in fact, convey an3rthing, 
but only joins in the conveyance for the purpose of entering into 
the covenants. 

** Conveyance'* does not, in this section, include ''demise by way 
of lease at a rent" : see sub-s. (5) and note thereon, irfra. ** Con- 
veyance for valuable consideration" seems here to include a settle- 
ment made in consideration of marriage; although the words 
*' purchase for value," occurring in the covenant, do not. To such 
settlements the forms (A) and (B) seem to apply, as well as the 
form (E), thus enabling the settlor, by using the appropriate 
language, to adopt either set of covenants at will. This opinion 
seems to be commonly adopted in the profession, and it is in 
accordance with the usual practice ; by which covenants for title are 
carried up to the last purchase for money, or money's worth, not 
stoppina; short at a conveyance in consideration of marriage, 
although marriage settlements which comprise landed estates some- 
times contain covenants for title similar to those contained in 
conveyances on sales. This is due to the fact that, previously to a 
sale, the title is usually investigated, which, of course, is not usually 
done previously to a marriage settlement. 

Right to That, notwithstanding anything by the person who 

convey. ^ ^ "^xi i_ •' i. i. j • 

SO conveys, or any one through whom he derives 
title, otherwise than by purchase for value, made, 
done, executed, or omitted, or knowingly suffered, 
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the person who so conveys, has, with the concur- C. A. 1881, 
rence of every other person, if any, conveying by S^^t. 7. 
his direction, full power to convey the subject- ' 
matter expressed to be conveyed, subject as, if so 
expressed, and in the manner in which, it is ex- 
pressed to be conveyed, and that, notwithstand- Quiet enjoy- 
ing anything as aforesaid, that subject-matter "^®^*- 
shall remain to and be quietly entered upon, 
received, and held, occupied, enjoyed, and taken, 
by the person to whom the conveyance is ex- 
pressed to be made, and any person deriving title 
imder him, and the benefit thereof shall be 
received and taken accordingly, without any 
lawful interruption or disturbance by the person 
who so conveys or any person conveying by his 
direction, or rightfully claiming or to claim by, 
through, under, or in trust for the person who so 
conveys, or any person conveying by his direc- 
tion, or by, through, or under any one not being 
a person claiming in respect of an estate or 
interest subject whereto the conveyance is ex- 
pressly made, through whom the person who so 
conveys derives title, otherwise than by purchase 
for value; and that, freed and discharged from. Freedom from 
or otherwise by the person who so conveys suffi- "^cumbrance. 
ciently indemnified against, all such estates, in- 
cumbrances, claims, and demands other than 
those subject to which the conveyance is expressly 
made, as either before or after the date of the 
conveyance have been or shall be made, occa- 
sioned, or suffered by that person or by any 
person conveying by his direction, or by any 
person rightfully claiming by, through, under, or 
in trust for the person who so conveys, or bjr, 
through, or under any person conveying by ms 
direction, or by, through, or under any one 
through whom the person who so conveys derives 
title, otherwise than by purchase for value ; and Farther as- 
further, that the person who so conveys, and any ^'™^^®* 
person conveying by his direction, and every 
other person having or rightfully claiming any 
estate or interest in the subject-matter of convey- 
ance, other than an estate or interest subject 
whereto the conveyance is expressly made, by, 
through, imder, or m trust for the person who so 

2 K 
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C. A. 1881, conveys, or by, through, or under any person 

Sect. 7. conveying by his direction, or by, through, or 

under any one through whom the person who so 
conveys derives title, otherwise than by purchase 
for value, will, from time to time and at all times 
after the date of the conveyance, on the request 
and at the cost of any person to whom the con- 
veyance is expressed to be made, or of any 
person deriving title under him, execute and do 
all such lawful assurances and things for further 
or more perfectly assuring the subject-matter of 
the conveyance to the person to whom the con- 
veyance is made, and to those deriving title under 
him, subject as, if so expressed, and in the manner 
in which the conveyance is expressed to be made, 
as by him or them or any of them shall be reason- 
ably required : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

This follows the common form of covenants for title in the con- 
veyance of an absolute interest. In the case of a life tenant and 
remainderman, the word " share " is very inappropriate ; and it 
would be prudent for the life tenant to insist on the insertion of 
the proviso limiting the extent of his covenants which was formerly 
in use. But sales and exchanges by life tenant and remainderman 
will be in future to a great extent superseded by sales, &c., made under 
the S. L. Act, 1882, by the tenant for life alone. As to conveyances 
by joint tenants, see Prideaux, Conv. Prec. 12th ed. vol. 1, p. 280, 
form No. XLVIL, in which each of two joint tenants purports, " as 
to one imdivided moiety, as beneficial owner," to convey. This 
phrase is not properly applicable to joint tenants, since they are 
seised per mie et per touty and not in undivided moieties. And 
though Lord Coke (Co. Litt. 186a) says that, "to divers purposes 
each of them hath but a right to a moitie, as to enfeoffe, give, or 
demise, or to forfeit," he did not thereby intend to intimate that it 
is proper to speak of them as if they owned ** undivided moieties " 
(which is notoriously not the case), but only to remark that each 
separately could not alienate or f oi^eit more than a moiety. It is 
not sufficiently clear that by the use of such language the operation 
of the covenant is confined to a moiety as regards each joint tenant; 
and at all events the operative part of such deeds is incorrect in 
form. In Key & Elphinstone, Conv. Prec. 2nd ed. vol. 1, p. 384, 
a form of proviso is given, the object of which is to restrict what 
would otherwise be tne liability of each joint tenant under the 
implied covenants, to a liability in respect to one moiety only. Such 
a proviso would be valid by virtue of sub-s. (7), infra. 

There seems not to be sufficient foundation for the doubt (Gierke 
& Brett, Conv. Act, 1881, 2nd ed. p. 55), whether the words "or 
anyone through whom he derives the title, otherwise than by pur- 
chase for value," do not extend the covenant " to the acts of every 
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Eerson in the chain of title from whom the estate was not deriyed C. A. 1881, 
y purchase for value, notwithstanding the intervention of a pur- Sect. 7. 

chase for value." Title is derived from all the earlier links through 

each one of the succeeding links ; and if the derivation through one 
of the latter is ** by purchase for value," the derivation from each of 
the former is also, among other things, " by purchase for value." 

(B.) In a conveyance of leasehold property for valu- On convey- 
able consideration, other than a mortgage, the follow- ^oSs for^**^" 
ing further covenant by a person who conveys and is value, by 
expressed to convey as beneficial owner (namely) : ^w!^ 

Here *' conveyance " includes the assignment of an existing lease, 
but not the grant de novo of a lease at a rent. See sub-s. (5), infra. 

That, notwithstanding anything by the person who Vauaity of 
so conveys, or any one through whom he derives ^®*®®- 
title otherwise than by purchase for value, made, 
done, executed, or omitted, or knowingly suf- 
fered, the lease or grant creating the term or 
estate for which the land is conveyed is, at the 
time of conveyance, a good, valid, and efEectual 
lease or grant of the property conveyed, and is 
in full force, unforfeited, unsurrendered, and in 
nowise become void or voidable, and that, not- 
withstanding anything as aforesaid, all the rents 
reserved by, and all the covenants, conditions, 
and agreements contained in, the lease or grant, 
and on the part of the lessee or grantee and the 
persons deriving title under him to be paid, ob- 
served, and performed, have been paid, observed, 
and performed up to the time of conveyance : 
(in which covenant a purchase for value shall not be 
deemed to include a conveyance in consideration of 
marriage) : 

This form does not make any provision for the usual covenant by 
the purchaser to indemnify the vendor for the future against rent 
and covenants. This covenant must, therefore, be e3cpressly inserted 
in assignments of leaseholds. 

The most common case in which covenants for title in leases are 
practically useful, is in leases by limited owners in excess of their 
powers. In such cases it may happen that the persons entitled to 
evict the lessee are also liable under the covenants for title. Leases 
by limited owners will in future be for the most part made under 
the powers of the S. L. Act, 1882; and the possible utility in this 
respect of covenants for title, as to some extent rectifying the 
result of exceeding the lessor's powers, will in such leases be 
restricted to cases in which that Act has been misapprehended. 
Covenants for title should by no means be neglected, though they 
are not very likely in any given case to be actually enforced. 
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C. A. 1881, (C.) In a conveyance by way of mortgage, the fol- 
Seot. 7. lowing covenant by a person who conveys and is 
On mortgage, exprosscd to convcy as beneficial owner (namely) : 

by beneficial • i -i • 

owner. A transfer of a mortgage, at all events where no fresh advance is 

made, does not seem to be a '* conveyance by way of mortgage," but 
rather a conveyance of an existing mortgage for valuable con- 
sideration. 



Bight to 
convey. 



Quiet enjoy- 
ment. 



Freedom from 
incumbrance. 



Further as- 
surance. 



That the person who so conveys, has, with the con- 
currence of every other person, if any, conveying 
by his direction, full power to convey the subject- 
matter expressed to be conveyed by him, subject 
as, if so expressed, and in the manner in wnich 
it is expressed to be conveyed; and also that, if 
default is made in payment of the money intended 
to be secured by the conveyance, or any interest 
thereon, or any part of that money or interest, 
contrary to any provision in the conveyance, it 
shall be lawful for the person to whom the con- 
veyance is expressed to be made, and the persons 
deriving title under him, to enter into and upon, 
or receive, and thenceforth quietly hold, occupy, 
and enjoy or take and have, the subject-matter 
expressed to be conveyed, or any part thereof, 
without any lawful interruption or disturbance by 
the person who so conveys, or any person con- 
veying by his direction, or any other person not 
bemg a person claiming in respect of an estate or 
interest subject whereto the conveyance is ex- 

Eressly made; and that, freed and discharged 
[•om, or otherwise by the person who so conveys 
sufficiently indemnified against, all estates, in- 
cumbrances, claims, and demands whatever, other 
than those subject whereto the conveyance is ex- 
pressly made; and further, that the person who 
so conveys and every person conveying by his 
direction, and every person deriving title imder 
any of them, and every other person having or 
rightfully claiming any estate or interest in the 
subject-matter of conveyance, or any part thereof, 
other than an estate or interest subject whereto 
the conveyance is expressly made, will from time 
to time and at all times, on the request of any 
person to whom the conveyance is expressed to 
30 made, or of any person deriving title under 
lim, but, as long as any right of redemption exists 
under the conveyance, at the cost of the person 
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SO conveying, or of those deriving title under C. A. 1881, 
him, and afterwards at the cost of the person ^<^t. 7. 
making the request, execute and do all such 
lawful assurances and things for further or more 
perfectly assuring the subject-matter of convey- 
ance and every part thereof to the person to 
whom the conveyance is made, and to those 
deriving title under him, subject as, if so ex- 
pressed, and in the manner in which the convey- 
ance is expressed to be made, as by him or them 
or any of mem shall be reasonably required : 

It will be observed, that the covenant for quiet enjoyment after 
default is restricted to disturbance by the mortgagor and persons 
claiming imder him ; whereas the corresponding express covenant 
in common use before the Act contained no such restriction, but 
was expressed to be against disturbance by any person or persons 
whomsoever. 

(D.) In a conveyance by way of mortgage of lease- ^°,°^^^?® 
hold property, the following further covenant by a by beneficial 
person who conveys and is expressed to convey as o^^«r. 
beneficial owner (namely) : 

See note on sub-s. (5), infra. 

That the lease or grant creating the term or estate Vauaity of 
for which the land is held is, at the time of ®*^* 
conveyance, a good, valid, and effectual lease or 
grant of the land conveyed and is in full force, 
imforfeited, and unsurrendered and in nowise 
become void or voidable, and that all the rents 
reserved by, and all the covenants, conditions, 
and agreements contained in, the lease or grant, 
and on the part of the lessee or grantee and the 
persons deriving title under him to be paid, 
observed, and performed, have been paid, ob- 
served, and performed up to the time of con- 
veyance ; and also that the person so conveying, Payment of 
or the persons deriving title under him, will at all J^^^^"" 
times, as long as any money remains on the coyenante. 
security of the conveyance, pay, observe, and 
perform, or cause to be paid, observed, and per- 
formed all the rents reserved by, and all the 
covenants, conditions, and agreements contained 
in, the lease or grant, and on the part of the 
lessee or grantee and the persons deriving title 
under him to be paid, observed, and performed, 
and will keep the person to whom the conveyance 
is made, and those deriving title under him, in- 
demnified against all actions, proceedings, costs. 
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C. A. 1881, 
Sect. 7. 



On eetile- 
ment. 



For further 

assurance, 

limited. 



On convey- 
ance by- 
trustee or 
mortgagee. 



Ag^ainst in- 
cumbrances. 



charges, damages, claims and demands, if any, to 
be incmred or sustained by him or them by reason 
of the non-payment of such rent or the non-ob- 
servance or non-performance of such covenants, 
conditions, and agreements, or any of them : 
(E.) In a conveyance by way of settlement, the 

following covenant by a person who conveys and is 

expressed to convey as settlor (namely) : 

That the person so conveying, and every person 
deriving title under him by deed or act or opera- 
tion of law in his lifetime subsequent to that con- 
veyance, or by testamentary disposition or devo- 
lution in law, on his death, will, from time to 
time, and at all times, after the date of that con- 
veyance, at the request and cost of any person 
deriving title thereunder, execute and do all such 
lawful assurances and things for further or more 
perfectly assuring the subject-matter of the con- 
veyance to the persons to whom the conveyance 
is made and those deriving title under them, sub- 
ject as, if so expressed, and in the manner in which 
the conveyance is expressed to be made, as by 
them or any of them shall be reasonably required : 

Marriage settlements sometimes contain covenants for title similar 
to those contained in conveyances on sales. Voluntary settlements 
seldom contain any, beyond (at most) a covenant for further assurance. 

It is conceived that in a marriage settlement, the use of the words 
"as beneficial owner" by the settlor will cause to be implied as 
against him the covenants specified in (A.) or (B.), supra^ as the case 
may require. See note, p. 122, ante, 

(F.) In any conveyance, the following covenant by 
every person who conveys and is expressed to convey 
as trustee or mortgagee, or as personal representative 
of a deceased person, or as committee of a lunatic so 
found by inquisition, or under an order of the Court, 
which covenant shall be deemed to extend to every 
such person's own acts only (namely) : 

That the person so conveying has not executed or 
done, or knowingly suffered, or been party or 
privy to, any deed or thing, whereby or by means 
whereof the subject-matter of the conveyance, or 
any part thereof, is or may be impeached, charged, 
affected, or incumbered m title, estate, or other- 
wise, or whereby or by means whereof the person 
who so conveys is in anywise hindered from con- 
veying the subject-matter of the conveyance, or 
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any part thereof, in the manner in which it is C. A. 1881, 
expressed to be conveyed. ^^^' ^' 

(2.) Where in a conveyance it is expressed that by 
direction of a person expressed to direct as beneficial 
owner another person conveys, then, within this section, 
the person giving the direction, whether he conveys 
and IS expressed to convey as beneficial owner or not, 
shall be deemed to convey and to be expressed to con- 
vey as beneficial owner the subject-matter so conveyed 
by his direction ; and a covenant on his part shall be 
implied accordingly. 

A covenant implied under this sub-section does not lie open to the 
doubt above noted by reason of the occurrence elsewhere of the word 
" conveys," in addition to ** is expressed to convey." But if the fact 
that a person, who in the operative words is expressed to convey, has 
in reality nothing to convey, does not prevent the implication of the 
covenants, this sub-section is superfluous ; since its apparent object 
might be attained by the simple device of making the directing 
party purport to convey and be expressed to convey as beneficial 
owner. In such cases the actual conveying party could be merely 
expressed to convey, so that (sub-s. 4, t7ifra) no covenant would 
be implied as against him. 

(3.) Where a wife conveys and is expressed to 
convey as beneficial owner, and the husband also 
conveys and is expressed to convey as beneficial 
owner, then, within this section, the wife shall be 
deemed to convey and to be expressed to convey by 
direction of the husband, as beneficial owner ; and, in 
addition to the covenant implied on the part of the 
wife, there shall also be implied, first, a covenant on 
the part of the husband as the person giving that 
direction, and secondly, a covenant on the part of the 
husband in the same terms as the covenant implied on 
the part of the wife. 

The second half of this sub-section seems to be merely explanatory 
of the first. Its apparent object might (sub-s. 2, supra) be secured 
by expressing that the wife conveys both as beneficial owner, and 
also by the direction of the husband directing as beneficial owner. 
The language of the sub-section is so obscure, that prudent persons 
may, perhaps, prefer to dispense with its assistance. 

By the Mafried Women's Property Act, 1882, s. 1, sub-s. (3), 
any contract made by a married woman after December 31, 1882, 
will bind her separate estate, '* unless the contrary be shown.*' 
Before the coming into operation of that act, a feme covert could 
not covenant; ana her separate estate was, strictly speaking, not 
bound by her covenant, but only in equity by her declaration of in* 
tention in that behalf. 

The concurrence of the husband will not be needed in conveyances 
of property of a wife married after the commencement of the last- 
cited act, or in any case in which the title to the property has accrued 
after such commencement. 
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C. A. 1881, (4.) Where in a conveyance a person conveying is 
S^<^^' y* not expressed to convey as beneficial owner, or as 
settlor, or as trustee, or as mortgagee, or as personal 
representative of a deceased person, or as committee 
of a lunatic so found by inquisition, or under an order 
of the Court, or by direction of a person as beneficial 
owner, no covenant on the part of the person conveying 
shall be, by virtue of this section, implied in the con- 
veyance. 

(5.) In this section a conveyance includes a deed 
conferring the right to admittance to copyhold or cus- 
tomary land, but does not include a demise by way of 
lease at a rent, or any customary assurance, other than 
a deed, conferring the right to admittance to copyhold 
or customary land. 

Here *' conveyance " seems to include a demise by way of mort- 
gage ; that not being by way of lease at a rent ; unless, perhaps, in 
cases where the mortgagor attorns tenant to tiie mortgagee. But 
even in the last-mentioned cases, it is conceived that the covenants 
for title would be implied by the use of the words, *' as beneficial 
owner." The present sub-section seems to aim at including all 
"conveyances" which usually contain covenants for title under 
such forms as are above set forth, and at excluding those which do 
not usually contain them. 

Strictly speaking, the right to admittance can in general only be 
conferred by surrender, though by the special custom of some 
manors (see Thompson v. Hardtnge, 1 C. B. 940), it may be con- 
ferred by deed. But ** conveyance," by sect. 2, sub-s. (v), ante, in- 
cludes covenant to surrender made by deed." 

(6.) The benefit of a covenant implied as aforesaid 
shall be annexed and incident to, and shall go with, 
the estate or interest of the implied covenantee, and 
shall be capable of being enforced by eveiy person in 
whom that estate or interest is, for the wnole or any 
part thereof, from time to time vested. 

It is conceived that the last words of this sub-section mean, in 
whom any part of the property is vested, for the whole estate or interest, 
in that part, of the implied covenantee ; and that they would not 
apply to the tenant of an estate carved out of the estate of the 
implied covenantee ; as, e.g., a lessee for years, the implied cove- 
nantee being seised in fee. 

The benefit of the usual covenants for quiet enjoyment and 
further assurance undoubtedly runs with the land. See 1 Smith, 
L. C. 8th ed. p. 80. 

(7.) A covenant implied as aforesaid may be varied 
or extended by deed, and, as so varied or extended, 
shall, as far as may be, operate in the like manner, 
and with all the like incidents, effects, and conse- 

rmces, as if such variations or extensions were 
ected in this section to be implied. 



Digitized by VjOOQIC 



SALES AND OTHER TRANSACTIONS. 131 

It seems that the deed by which the covenant may be varied or (j. j^^ 18BI 
extended is not necessarily the conveyance in which the covenant Sect. 7. 
is implied. ! — 1^ 

(8.) Tliis section applies only to conveyances made 
after the commencement of this Act. 

Execution of Purchase Deed. 

8. — (1.) On a sale, the purchaser shall not be en- Sect. 8. 
titled to require that the conveyance to him be ^^^^^^ 
executed in his presence, or in that of his solicitor, as to exeoutio^. 
such ; but shall be entitled to have, at his own cost, 
the execution of the conveyance attested by some 
person appointed by him, wno may, if he thmks fit, 
be his solicitor. 

(2.) This section applies only to sales made after 
the commencement of this Act. 

This section does not extend to mortgages. " Sale" means only 
a *' sale properly so called." (See sect. 2, sub-s. viii., ante.) 

Viney v. Chapliuy 2 De G. & J. 468, decided that, where no 
special circumstances existed to make the demand unreasonable, 
the purchaser was entitled (1) to have the conveyance executed in 
the presence of his solicitor ; (2) to pay the purchase-money to the 
vendor himself. 

Essex V. Daniell, L. R. 10 C. P. 538, decided that the question 
whether such demand was reasonable was a question for the jury. 

The vendor may now insist upon executing the conveyance in the 
absence of the purchaser, but the purchaser may specially appoint 
a person to attest such execution. 

The definition of " conveyance " (sect. 2, sub-s. v., ante) does not 
include surrender of copyholds. This section, therefore, does not 
extend to such surrenders, though it extends to the execution of 
covenants to surrender. Surrenders must be made in person, if 
demanded, except in special cases of disability. (Scriv. Cop. 4th 
ed. 127.) 

It is conceived that this section only applies in the absence 
of and subject to any express contract between the parties ; though 
it seems to have been specially selected for making no allusion to 
the question. 

*A " sale " seems to be " made " as soon as a binding contract has 
been concluded. 

As to the payment of purchase-money to the vendor's solicitor, 
see sect. 56, post. 

Production and Safe Cmtody of Title Deeds. 

9. — (1.) Where a person retains possession of docu- Sect. 9. 
ments, and gives to another an acknowledgment in Acknowiedg- 
writing of the right of that other to production of tS^p^uSfon, 
those documents, and to delivery of copies thereof (in J^^^^^^ 
this section called an acknowledgment), that acknow- ctwtofyTf 
lodgment shall have effect as in this section provided, documents. 
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C. A. 1881, The language of this section is very wide and incautious in its 
Sect. 9. terms. It contains nothing to restrict the '* person" giving the 

•. acknowledgment to persons having lawful possession of the docu- 
ments, or to restrict the recipient (''that other ") to persons having 
any interest or estate in the property to which the documents 
relate. Though the machinery supplied by sub-s. (7), tVi/ra, would 
probably not be set . in motion in favour of a person having an 
absurd claim within the precise letter of the section, yet under some 
circumstances such a claim might be made troublesome without the 
particular help of the court referred to in that subsection. An 
acknowledgment obtained from a trustee or mortgagee, or even 
from a person wrongfully in possession of the' documents, might be 
used to obtain production, in an action of ejectment, of documents 
which would not otherwise be ordered to be produced. The person 
having the documents might be served with a writ of sub pcend duces 
tecum ; and, if he refused to produce them, he might be harassed 
by an action for damages. 

(2.) An acknowledgment shall bind the docimients 
to which it relates in the possession or under the con- 
trol of the person who retains them, and in the pos- 
session or under the control of every other person 
having possession or control thereof from time to time, 
but shall bind each individual possessor or person as 
long only as he has possession or control thereof ; and 
every person so having possession or control from 
time to time shall be bound specifically to perform the 
obligations imposed under this section by an acknow- 
ledgment, unless prevented from so doing by fire or 
other inevitable accident. 

(3.) The obligations imposed under this section by 
an acknowledgment are to be performed from time to 
time at the request in writing of the person to whom 
an acknowledgment is given, or of any person, not 
being a lessee at a rent, having or claiming any estate, 
interest, or right through or under that person, or 
otherwise becoming through or under that person 
interested in or affected by the terms of any dociunent 
to which the acknowledgment relates. 

(4.) The obligations imposed under this section by 
an acknowledgment are — 

(i.) An obligation to produce the documents or any 
of them at all reasonable times for the purpose 
of inspection, and of comparison with abstracts 
or copies thereof, by the person entitled to 
request production or by any one by him 
authorized in writing; and 

(ii.) An obligation to produce the documents or any 
of them at any trial, hearing, or examination 
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in any court, or in the execution of any com- C. A. 1881, 
mission, or elsewhere in the United Kingdom, Sect 9, 
on any occasion on which production may 
properly be required, for proving or supporting 
the title or claim of the person entitled to 
request production, or for any other purpose 
relative to that title or claim ; and 
(iii.) An obligation to deliver to the person entitled 
to request the same true copies or extracts, 
attested or imattested, of or from the docu- 
ments or any of them. 
(5.) All costs and expenses of or incidental to the 
specific performance of any obligation imposed under 
this section by an acknowledgment shall be paid by 
the person requesting performance. 

(6.) An acknowledgment shall not confer any right 
to damages for loss or destruction of, or injury to, the 
documents to which it relates, from whatever cause 
arising. 

(7.^ Any person claiming to be entitled to the 
benent of an acknowledgment may apply to the Court 
for an order directing the production of the documents 
to which it relates, or any of them, or the delivery of 
copies of or extracts from those documents or any of 
them to him, or some person on his behalf ; and the 
Court may, if it thinks fit, order production, or pro- 
duction and delivery, accordingly, and may give 
directions respecting the time, place, terms, and mode 
of production or delivery, and may make such order 
as it thinks fit respecting the costs of the application, 
or any other matter connected with the application. 

(S.) An acknowledgment shall by virtue of this Act 
satisfy any liabiUty to give a covenant for production 
and delivery of copies of or extracts from documents. 

The ordinary covenant for production (as distinguished from safe 
custody) of title deeds, in most cases only expressed, and gave a 
leffal remedy in respect of, a right which could be enforced in 
equity, independently of express contract. (Dart, V. & P. ch. 9, 
sect. 2.) But the purchaser was ordinarily entitled to a valid 
covenant for the production, and probably for the right to take 
copies, of title deeds not delivered to him. {Ibid. ch. 12, sect. 5.^ 
For the liability to give this covenant is now substituted (sub-s. 8} 
the liability to give an acknowledgment. The grammar of that 
sub-section seems to be defective, the word **of" being required 
after "production;" but its meaning is made sufficiently clear by 
the language of sub-s. (4). 

Although the word "retains*' is not properly applicable to a 
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C. A. 1881, person who receives possession for the first time, yet there is little 
Sect. 9. ' doubt that this section Tvdll be held to extend to such cases. 

^ The substitution of an "acknowledgment" in the place of the 

old covenant for production has become common in practice, as also 
has the substitution of an "undertaking" in the place of the 
covenant for safe custody. For some remarks upon the relative 
advantages of the old and the new practice, see the next note. It 
is of essential importance to ascertain that the person who professes 
to give an " acknowledgment" or " undertaking," has the documents 
At least under his control at the time of giving them, since the 
benefit of them is not obtained unless the person giving them 
"retains possession of" the documents. It also seems that the 
person claiming the benefit must be prepared to prove this matter 
of fact. Probably the presumption will be held to lie in favour of 
the custody of the documents having gone as indicated by the title. 
But, if this presumption should be rebutted by actual proof that 
the person giving the " acknowledgment," &c., had not in fact the 
documents, either in his possession or under his control, at the time 
of giving it, there can be no doubt that the Act gives it no validity 
whatever. The old covenant had this advantage, that it equally 
bound the covenantor, whether he had or had not the docimients in 
his possession or power. 

As to the giving of "acknowledgments" on sales of infants' 
lands under the S. L. Act, 1882, see note on sect. 59 of that Act, 

(9.) Where a person retains possession of documents 
and gives to another an undertaking in writing for 
safe custody thereof, that undertaking shall impose on 
the person giving it, and on every person having pos- 
session or control of the documents from time to time, 
but on each individual possessor or person as long only 
as he has possession or control thereof, an obligation 
to keep the documents safe, whole, uncancelled, and 
undefaced, unless prevented from so doing by fire or 
other inevitable accident. 

(10.) Any person claiming to be entitled to the 
benefit of such an undertaking may apply to the Court 
to assess damages for any loss, destruction of, or injury 
to the documents or any of them, and the Court may, 
if it thinks fit, direct an inquiry respecting the amount 
of damages, and order payment thereof by the person 
liable, and may make such order as it tliinks fit re- 
specting the costs of the application, or any other 
matter connected with the application. 

(11.) An undertaking for safe custody of documents 
shall by virtue of this Act satisfy any liability to give 
a covenant for safe custody of documents. 

(12.) The rights conferred by an acknowledgment 
or an undertaking under this section shall be in addi- 
tion to all such other rights relative to the production. 
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or inspection, or the obtaining of copies of documents C. A. 1881, 
as are not, by virtue of this Act, satisfied by the Sect 9. 
giving of the acknowledgment or undertaking, and 
shall have effect subject to the terms of the acknow- 
ledgment or undertaking, and to any provisions therein 
contained. 

(13.) This section applies only if and as far as a 
contrary intention is not expressed in the acknow- 
ledgment or undertaking. 

(14.) This section applies only to an acknowledg- 
ment or undertaking given, or a liability respecting 
documents incurred, after the commencement of this 
Act. . " ^ 

The effect of an acknowledgment coupled with an undertaking 
appears to be nearly equivalent to that of the limited covenant 
usually given before the passing of the Act by fiduciary vendors. 
It is difficult to give any reason why the passing of the Act should 
alter the practice, since it contains no provision for so doing ; but a 
diversity in practice has sprung up since the Act, some conveyancers 
requiring only an acknowledgment from fiduciary vendors, others 
requiring an undertaking also. Though the practice of requiring 
the above-mentioned covenant from fiduciary vendors is not of great 
antiquity, it is now so thoroughly established that, as it imports 
nothing intrinsically unreasonable, fiduciary vendors would probably, 
in the absence of stipulation, be compelled to enter into the 
covenant ; and, therefore, to give both acknowledgment and under- 
taking. The Act contains nothing to reduce their liability, though 
the liability of ordinary vendors, who seem now to be placed upon 
the same footing as fiduciary vendors, is reduced. Ordinary vendors, 
giving both an acknowledgment and an undertaking, seem to stand 
in nearly the same position as when their ordinary covenant under 
the former practice was qualified by a proviso for determining the 
liability upon their procuring a substituted covenant from any 
person to whom they might deliver the deeds. But, in the 
absence of stipulation, it seems that ordinary vendors could 
not formerly have insisted upon the insertion of this proviso. 
(Dart, V. & P. ch. 12, sect. 5.) The only difference between their 
present position and their position under the covenant qualified by 
the proviso seems to be, that they are now under no obligation, 
by virtue of the undertaking, to give notice to the covenantee of a 
change in the ownership or custody of the deeds. This difference 
makes the effect of an acknowledgment coupled with an undertaking 
much less beneficial to purchasers than the old covenant qualified by 
the proviso. 

Though the Act has omitted to make the release of a holder's 
liability depend upon his handing the deeds to a lawful claimant, it 
is desirable that a person parting with title deeds affected by acknow- 
ledgments, Sec, should be carefm to deliver them to the person legally 
entitled to receive them. For, if the courts should supply thid 
omission, a question might arise if, in the case of settled lands, the 
holder for the time being of the deeds should, even with the appro- 
bation of the legal tenant for life, hand them to the remainderman. 
The person who has actual possession of the deeds, whether rightly 
or wrongly, is liable to produce them ; but it would not follow that 
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because, in the case supposed the remainderman would become 
liable, therefore the original holder would be relieved. 

The opinion is generally entertained that an acknowledgment and 
undertaking, when executed separately from the conveyance, need 
not be under seal, and that they require only a 6d, agreement stamp. 
Whether an acknowledgment alone requires any stamp, is open to 
doubt. Such a document is only the statement that a right exists, 
together with a definition of its precise extent. This right does not 
commence upon, or merely by reason of, its statement, but, as above 
mentioned (p. 133, note), it might be enforced in equity indepen- 
dently of express contract. Such a statement is, therefore, not an 
agreement. But in the absence of judicial decision, it will be wise 
to affix a 6d, stamp. 

III. — Leases. 

10. — (1 .) Rent reserved by a lease, and the benefit of 
every covenant or provision therein contained, having 
reference to the subject-matter thereof, and on the 
lessees part to be observed or performed, and every 
condition of re-entry and other condition therein con- 
tained, shall be annexed and incident to and shall go 
with the reversionary estate in the land, or in any part 
thereof, immediately expectant on the term granted 
by the lease, notwithstanding severance of that rever- 
sionary estate, and shall be capable of being recovered, 
received, enforced, and taken advantage of by the 
person from time to time entitled, subject to the term, 
to the income of the whole or any part, as the case 
may require, of the land leased. 

(2.) This section applies only to leases made after 
the commencement of this Act. 

It is conceived that the words " lease** and ** lessee" must have 
in this section the same meaning as in the 32 Hen. 8, c. 34, where 
they include leases for life or lives and terms of years, but not 
estates tail. (Co. Litt. 215 a, resolution 3.) On the meaning of 
Jirmariif see 2 Inst. 145. On the meaning of the words "lessor" 
and " lessee," see Lit. sect. 57. 

It is also conceived that the words "having reference to the 
subject-matter thereof," must be interpreted to restrict the covenants 
and conditions contemplated by this section to those which are 
within the 32 Hen. 8, c. 34. ( " The covenants whereof grantees 
by this statute shall take advantage are inherent covenants; 
i.e., such covenants as do concern the thing granted, and tend to the 
supportation of it." Shep. T. 176. And see the remark at the end 
of tiiis note, p. 139, infra.) 

This section deals with three distinct subjects, which are often 
confused together: — (1st) The apportionment of rent reserved by a 
lease, so far only as regards the right to recover it, not as regards 
the right to re-enter, under a condition or proviso for re-entry upon 
non-payment of the rent ; (2ndly) the apportionment of the benefit 
of lessee's covenants contained in a lease, so feu: only as regards the 
right of the reversioner to sue for damages for a breach, not as 
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regards the right to re-enter, under a proviso for re-entry upon a C. A. 1881, 
breach of the covenant ; and (3rdly) the apportionment of conditions Sect. 10. 

contained in a lease, which concerns the nght to re-enter upon a 

breach. 

As regards the first branch, this section seems to add nothing to 
the rights given by the common law to legal owners of reversions. 
As regards the second branch, it is doubtful whether the section adds 
anything to the rights given by the 32 Hen. 8, c. 34, to such legal 
owners. But the words "entitled ... to the income," seem to 
include equitable owners also. As regards the third branch, the 
change made in the law by this section is still more important. 

(I.) As to the apportionment of rent reserved by a lease, upon a 
severance of the reversion in a part of the lands from the 
reversion in another part, so far only as regards the right 
to recover the apportioned rent. 

If the rent consists of money, or anything admitting of sub- 
division (but not otherwise, Litt. sect. 222), it is apportionable at 
common law upon such a severance, whether the severance is 
effected by surrender of a part of the lands (Co. Litt. 148 a) ; or 
by a grant or devise of the reversion in a part {Ibid. ; 2 Inst. 504 ; 
Collins and Harding^ 8 casey 13 Rep. 57); or by re-entry of the 
reversioner upon a part only, imder a special condition {Ibid, at 
p. 58) ; or by eviction of the tenant from a part, by a title para- 
mount to that of the lessor {Smith v. Malings, Cro. Jac. 160) ; or 
by a partition among coparceners of the reversion {Ewer v. Moyle, 
(>o. Eliz. 771); or by the different descent of the reversion in 
different parts of the lands ; as where borough-english and conmion 
law lands are comprised in a single lease {ibid,). 

The apportionment is according to the respective values of the 
severed parts. If the lessee is not a party, he is not, by an appor- 
tionment agreed upon between the reversioner and his grantee, 
precluded from insisting that the apportionment shall be legally 
made by a jury. {Bliss v. Collins, 5 B. & Aid. 876). 

(II.) As to the apportionment of the benefit of lessee's covenants 
contained in a lease, upon such a severance as above 
mentioned, so far only as regards the right of the rever- 
sioner to sue for damages. 

Two questions arise: — whether the benefit will pass (1) to an 
assign of the whole reversion ; (2) to an assign of the reversion in 
apart. 

Although the burden of the lessee's covenants (the covenants 
being what are comimonly styled " inherent " covenants and not 
collateral) would, at conmion law, pass to an assign of the lands, 
yet at common law the reciprocal benefit probably did not pass to 
an assign of the reversion (1 Wms. Saund. 299) ; so that the latter 
could sue neither the lessee nor the lessee's assigns for a breach of 
the lessee's covenants. 

But, by the 32 Hen. 8, c. 34, s. 1, the benefit of the lessee's 
covenants, being inherent covenants, passes to an assign of the 
reversion. The statute provides, that all grantees or assignees 
of any reversion of any hereditaments, and their heirs, executors, 
successors and assigns, shall have and enjoy like advantages 
against the lessees, their executors, administrators and assigns by 
entry for non-payment of the rent, or for doing of waste, or other 
forfeiture; and, also, every such like advantage, benefit and 

c. L 
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C. A. 1881, remedies hy action only^ for not performing of other conditions. 
Sect. 10. covenants or agreements contained in their leases against the lessees, 
their executors, administrators and assigns, as the lessors them- 
selves, their heirs or successors might have had and enjoyed. 

On the whole subject since the statute, both as to what covenants 
are qualified to run, and when they wiU run with the land, and 
also with the reversion, see Spencer^ s Case, 5 Rep. 16 ; and the notes 
thereto in 1 Smith L. 0. 

It is to be observed that, according to the 2nd resolution in 
Spencer's Casey which is often misapprehended, the naming of the 
assigns on the part of the covenantor, will, in certain cases, cause 
a covenant to be inherent which would not otherwise be inherent. 
These cases are, where the covenant affects something which is not 
parcel of the thing demised at the date of the covenant, but which 
will, when it comes into being, be such parcel. 

The benefit of the lessee's covenants would, previously to the 
present section, have passed to the assign of the reversion in a part 
of the lands, so far as the covenants referred to that part. ( Ttoynam 
V. Ptckardy 2 B. & Aid. 105 ; and see Henniker v. Turner, 4 B. & O. 
157; Walter v. Maunde, 1 Jac. & W. 181 ; Mayor of Swansea v. 
Thomas, 10 Q. B. D. 48.) Similarly, the burden of a covenant to 
repair, being divisible, would have passed to an assign of part of 
the lands. (Congham v. King, Cro. Car. 221.) 

It is conceived that the wide language of this section must be 
subjected to a similar restriction ; and that the owner of the rever- 
sion in a part can enforce only such covenants as refer to that part. 

(in.) As to the apportionment of conditions contained in a lease, 
notwithstanding such a severance of the reversion as 
above mentioned. 

Here, also, we have to consider the effects of (1) assignment ; 
(2) severance. 

*' By the common law, no grantee or assignee of the reversion 
could take advantage of a re-entry, by force of any condition." 
(Co. litt. 215 a.) 

The words of the above-cited Act of 32 Hen. 8, " by entry, for 
non-payment of the rent, or for doing of waste, or other forfeiture," 
extend the benefit of entry for a broach, to breaches of other 
conditions besides a condition for re-entry upon non-payment of 
rent. But only to *'such conditions as either are incident to the 
reversion, as rent, or for the benefit of the estate, as for not doing 
of waste, for keeping the houses in reparations, for making of 
fences, scouring of ditches, for preserving of woods, or sudi Eke, 
. . . . so as other forfeiture shall be taken for other forfeiture 
like to those examples wnich were there put, viz., of payment of 
rent, and not doing of waste, which are for the benefit of the rever- 
sion." {Ibid. 215 b, resolution 12.) 

By a " condition incident to the reversion, or for the benefit of the 
estate," Lord Coke seems here to mean a condition of re-entry for 
the not doing of something which is incident to the reversion, or 
which is for flie benefit of the estate. 

The assignee of a particular estate carved out of the reversion in the 
whole of the lands may take advantage of conditions. {Ihid. 215 a, 
resolution 4.) 

But (except as next hereinafter mentioned) the assignee of the 
reversion in a part of the lands could not (previously to the present 
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seotion) take advantage of conditions. {Ibid, resolution 5 ; Dumpor^s C. A. 1881, 
Case, 4 Rep. 119 ; see also Knight^ s Case^ 6 Rep. 54.) Sect 10, 

The exceptions to the above rule were (1) the king (Co. litt. 

215 a, see resolution 6) ; (2) an assignee taking by act of the law 
only ; as where borough-english lands and common law lands are 
comprised in the same lease, and the reversion descends upon 
different heirs. {Ibid, resolution 7.) 

And as to the apportionment of conditions of re-entry for non- 
payment of rent, see 22 & 23 Vict. c. 35, s. 3. 

" Where the reversion upon a lease is severed, and the rent 22 & 23 Vict 

" or other reservation is legally apportioned, the assignee of ®- ^^» *• ^• 

"each part of the reversion shall, in respect of the ap- 

" portioned rent or other reservation allotted or belonging to 

" him, have and be entitled to the benefit of all conditions or 

** powers of re-entry for non-payment of the original rent or 

** other reservation, in like manner as if such conditions or 

" powers had been reserved to him as incident to his part of 

** the reversion in respect of the apportioned rent or other 

** reservation allotted or belonging to him." 

The words "notwithstanding severance of that reversionary 

estate," suggest the conclusion, that the operation of the section is 

restricted to altering the law touching severance, and that only those 

covenants and conditions are within its scope, which are within the 

32 Hen. 8, c. 34. (See Co. litt. 215 b, resolution 12, cited above.) 

11. — (1.) The obligation of a covenant entered into Sect. 11. 
by a lessor with reference to the subject-matter of the i^^^^^e-* 
lease shall, if and as far as the lessor has power to nantstorun 
bind the reversionary estate immediately expectant on ^^ '®^®'" 
the term granted by the lease, be annexed and inci- 
dent to and shall go with that reversionary estate, or 
the several parts thereof, notwithstanding severance 
of that reversionary estate, and may be taken ad- 
vantage of and enforced by the person in whom the 
term is from time to time vested by conveyance, de- 
volution in law, or otherwise ; and, it and as far as the 
lessor has power to bind the person from time to time 
entitled to that reversionary estate, the obligation 
aforesaid may be taken advantage of and enforced 
against any person so entitled. 

(2.) This section applies only to leases made after 
the commencement of this Act. 

This section deals with the running of the burden of the lessor* s 
covenants with the reversion notwithstanding severance. 

It is conceived that reversions upon leases for life or lives and 
terms of years are within this section, but not reversions upon 
estates tail. (See note to sect. 10, ante,) 

The 32 Hen. 8, c 34, s. 2, gives to all farmers, lessees and 
grantees of any hereditaments for term of years, life, or lives, their 
executors, administrators and assigns, the like action, advantage, 
and remedy against all persons and corporations, having any grant 
of the reversion of the same hereditaments, or any parcel thereof, 

l2 
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C. A. 1881, for ^^y condition, covenant, or agreement contained in their leafiee. 
Sect. 11. ^ ^^6 lessees might have had against the lessors, their heirs and 

. successors. 

The obscure words of the present section, ' * if and as far as the lessor 
has power to bind the reversionary estate," &c., and, " if and as far 
as the lessor has power to bind the person," &c., seem to mean, 
that the covenants may be enforced against any person for the time 
being in of the revision, as against whom the term is valid. 

Only legal owners of the reversion are liable ; but they will be 
liable without any reference to the question, how they came into 
the reversion. For example, if the lease be (validly) granted by a 
tenant for life under a power, whether statutory or otherwise, the 
covenants will be binding upon the person entitled in remaind er 
after the tenant for life. 

Sect 12. 12, — (1.) Notwithstanding the severance by con- 
Apportion- veyance, surrender, or otherwise, of the reversionary 
S^Ds otI^^" estate in any land comprised in a lease, and notwith- 
severance, &c. standing the avoidanco or cesser in any other manner 
of the term granted by a lease as to part only of the 
land comprised therein, every condition or right of re- 
entry, and every other condition, contained in the 
lease, shall be apportioned, and shall remain annexed 
to the severed parts of the reversionary estate as 
severed, and shall be in force with respect to the term 
whereon each severed part is reversionary, or the term 
in any land which has not been smrenaered, or as to 
which the term has not been avoided or has not other- 
wise ceased, in like manner as if the land comprised 
in each severed part, or the land as to which the term 
remains subsisting, as the case may be, had alone 
originally been comprised in the lease, 

(2.) This section applies only to leases made after 
the commencement of this Act. 

This section deals with the running with the reversion, notwith- 
standing severance, of the benefit of conditions annexed to the 
estate of the lessee, a subject which has already been fully dealt 
with in sect. 10, ante. (See note thereon.) 

The words in sect. 10, ** and every condition of re-entry and other 
condition therein contained," seem to have been left in the Act by 
inadvertence, when sect. 12 was inserted. 

One coparcener cannot enter alone for a breach. (Doe v. Letois, 
5 A. & E. 277.) 

Where the reversion upon a lease is severed, and the rent or 
other reservation is legally apportioned, the 22 & 23 Vict. c. 35, 
s. 3 (cdted above, note to sect. 10, p. 139, ante), provides for the 
apportionment of conditions of re-entry /or non-payment of the rent. 

Sect. 13. 13. — (1.) On a contract to grant a lease for a term 
On mib-de. of yoars to be derived out of a leasehold interest, with 

mise, title to 
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a leasehold reversion, the intended lessee shall not C* A. 1881, 
have the right to call for the title to that reversion. Seot. 18. 

(2.) This section applies only if and as far as a con- leasehold re- 
trary intention is not expressed in the contract, and v!"^^^^!?^.*^ 
shall have effect subject to the terms of the contract ^^ 
and to the provisions therein contained, 

(3.) This section applies only to contracts made 
after the commencement of this Act. 

Tliis section has been noted in connection with sect. 3, sub-s. (1), 
aniCy to wbicli it properly belongs. 

Wben an intending lessor, himself holding by sub-lease, contracts 
to grant a sub-sub-lease, his intending lessee cannot " call for the 
title to " the leasehold estate out of which the sub-lease is derived. 
This seems to mean, that he may call for the sub-lease itself but not 
for the title of the person granting it. 

It will be advisable, in contracts contemplated by this section, for 
the intending lessee to stipulate that the original lease shall be pro- 
duced, and ihe title duly deduced thereunder. 

The word ** sub-demise " in the marginal note is misleading, and 
not consistent with the rest of the marginal note. 

Forfeiture. 

14, — (1.) A right of re-entry or forfeiture under Sect. 14. 
any proviso or stipulation in a lease, for a breach of Eeetnotionfl 
any covenant or condition in the lease, shall not be a^^^7^ 
enforceable, by action or otherwise, unless and until feituroof 
the lessor serves on the lessee a notice specifying the "* 
particular breach complained of and, if the breach is 
capable of remedy, requiring the lessee to remedy the 
breach, and, in any case, requiring the lessee to make 
compensation in money for the breach, and the lessee 
fails, within a reasonable time thereafter, to remedy 
the breach, if it is capable of remedy, and to make 
reasonable compensation in money, to the satisfaction 
of the lessor, for the breach. 

The words, " by action, or otherwise," seem to be emphatic ; and 
the lessor's common law right of entry upon a breach does not arise 
(except in the cases referred to in sub-sects. 6 and 8, infra) until he 
has complied with the formalities prescribed by this suD-section. 
Lessors must be careful not to take possession, e.y., of vacant 
houses, without serving the required notice ; because their possession 
would, under such circumstances, be a wrongful possession. 

This enactment does not apply to a proviso for cesser of the 
interest of a lessee or assignee upon the performance of a condition 
by the lessor or assignor. Mortgages to building societies are often 
made subject to such a proviso upon payment of the instalments of 
principal and interest : a practice wnich probably was adopted to 
avoid the expense of a reconveyance, before the 6 & 7 Will. 4, c. 32, 
s. 5 (see now, 37 & 38 Vict. c. 42, s. 42) revested the mortgaged 
property upon the execution of a statutory receipt endorsed on the 
mortgage. 



Digitized by VjOOQIC 



leases. 



142 CONVBYANCING AND LAW OF PEOPEETY ACT, 1881. 

C. A. 1881 Upon the distinction between forfeiture of the lease and for- 
Seot. 14. feiture of a privilege annexed thereto, see note on sub-s. (8), infra, 

(2.) Where a lessor is proceeding, by action or 
otherwise, to enforce such a right of re-entry or for- 
feiture, the lessee may, in the lessor's action, if any, 
or in any action brought by himself, apply to the Court 
for relief; and the Ck>urt may grant or refuse relief, as 
the Court, having regard to the proceedings and con- 
duct of the parties under the foregoing provisions of 
this section, and to all the other circumstances, thinks 
fit ; and in case of relief may grant it on such terms, 
if any, as to costs, expenses, damages, compensation, 
penalty, or otherwise, including the grantmg of an 
injunction to restrain any like breach in the future, as 
the Com*t, in the circmnstances of each case, thinks fit. 

In some leases, the proviso for re-entry stipnlates that notice 
shall be given before a forfeiture is enforced. (See 5 Day. Conv. 
156, 189, 392.) Any terms or restrictions imposed on the lessor by 
the proviso in the lease must be complied with, in addition to those 
imposed by sub-s. (1), supra^ so far as they are not identical 

" A right of re-entry .... shall not be ew/brwoifo ;" the 
Act does not merely say, shall not be enforced^ which might relate 
only to getting judgment. A right which is not enforceable by action 
can hardly be a sufficient ^ound to maintain the action. It there- 
fore seems that the prescribed notice must be served by the lessor, 
and that he must wait a '' reasonable time,'' before he issues the 
writ. 

The compensation in money seems to possess two characteristics : 
it must be (1) reasonable, (2) to the satisfaction of the lessor. 
Perhaps, under this vague language, the lessor will obtain oon- 
sideraole latitude in making his demand, without losing hiB oosts if 
an action should ensue. 

A breach which has been remedied before it is detected by the 
lessor seems not to have been contemplated by sub-s. (1), unless it 
is taken to be not '* capable of remedy," as having been already 
remedied. But the word ** capable" seems rather to mean " intrin- 
sically capable." Probably, such a case will be held to be within 
sub-s. (1), and the lessor's notice will refer only to the ^'reasonable 
compensation in money." 

This section applies to breaches occurring before the commence- 
ment of the Act. {Quilter v. Mapleson, 9 Q. B. D. 672.) 

IjiEbhetsY. Booth, '*The Times," 7th July, 1883, Stephen, J., 
refused to grant relief against a forfeiture, upon the ground that 
the breach committed by the lessee had plcuied the lessor in danger 
of a forfeiture to his superior landlord, who was not before 5ie 
court. 

On the application of a lessee's equitable mortgagees, relief was 
granted (upon terms) against a forfeiture, the lessor not having, in 
his notice before commencing the action, required the lessee '' to 
remedy the breach." {North London Land Co, v. Jacques, W. N. 
1883, p. 187.) The lessee diould be made a party to any such 
application. (Ibid,) 

It seems that, even when the lessee has been served with the pie- 
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scribed notice, and has omitted to comply, he may still apply to the C. A. 1881, 
court for relief, under sub-s. (2). How the application should be Sect. 14. 

made, is less clear. When the lessee himself brings the action, he ■. 

would naturally ask for relief in the claim. When the application 
is made in an action brought by the lessor, the substantive trial can 
hardly have been intended to take place over a summons in 
chambers. It is conceived that procee<ungs under this section are 
not within sect. 69, sub-s. (3), post. 

The enactment of this section has perhaps impaired the efficacy 
of certain covenants sometimes found in leases; for example, a 
covenant upon every assignment or subletting, to deliver a copy of 
any deed relating to the transaction, and pay a stipulated fee, to 
the lessor's solicitor, which does not seem to come within sub-s. (6), 
infra. Such a covenant sometimes imposes a very sensible burden 
upon persons engaged in building transactions, who may wish 
to mortgage numerous houses held under separate leases from 
the same lessor. Under the present law, it is not probable 
that a condition of forfeiture for the breach of such a covenant 
could be enforced; and the lessee is therefore under a strong 
temptation to break the covenant, because the consequences, even 
if rigorously enforced by the lessor, are not likely to be much more 
onerous than the punctual performance of the covenant would have 
been. It will therefore be in future advisable that lessors, who 
desu'e strictly to enforce such covenants as are here referred to, 
should insert an additional covenant on the part of the lessee, to pay 
a substantial sum by way of liquidated damages in case of a breach 
of any of his other covenants. 

(3.^ For the purposes of this section a lease includes 
an original or derivatiye under-lease, also a grant at a fee 
farm rent, or securing a rent by condition ; and a lessee 
includes an original or derivative under-lessee, and the 
heirs, executors, administrators, and assigns of a lessee, 
also a grantee under such a grant as aforesaid, his 
heirs and assigns ; and a lessor includes an original or 
derivative under-lessor, and the heirs, executors, 
administrators, and assigns of a lessor, also a grantor 
as aforesaid, and his heirs and assigns. 

(4.) This section applies although the proviso or 
stipulation under which the right of re-entry or for- 
feiture accrues is inserted in the lease in pursuance of 
the directions of any Act of Parliament. 

(5.) For the purposes of this section a lease limited 
to continue as long only as the lessee abstains from 
committing a breach of covenant shall be and take 
effect as a lease to continue for any longer term for 
which it could subsist, but determinable by a proviso 
for re-entry on such a breach. 

For some remarks upon determinable limitations and limitations 
liable to be determined by re-entry for breach of condition, see 
p. 53, ante. Since a ** lease limited to continue as long only as the 
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C. A. 1881, less©© abstains from committing a breach of covenant," is ipso facto 
Sect 14. determined by a breach, without any entry by the lessor, it is a 
■ curious theoretical question, what is the estate of such a lessee who 
obtains relief, and where the estate comes from. 

(6.) This section does not extend — 

(i.) To a covenant or condition against the assigning, 
under-letting, parting with the possession, or 
disposing of the land leased ; or to a condition 
for forfeiture on the bankruptcy of the lessee, 
or on the taking in execution of the lessee's 
interest; or 

(ii.) In case of a mining lease, to a covenant or con- 
dition for allowing the lessor to have access to 
or inspect books, accounts, records, weighing 
machines or other things, or to enter or inspect 
the mine or the workings thereof. 

A covenant or condition against assigning, &c. without the lessor* s 
consent^ seems clearly to be within the provision (i.). The addition, 
'* such consent not being arbitrarily withheld," implies no contract 
by the lessor not to refuse his consent arbitrarily, but an arbitrary 
refusal leaves the lessee at liberty to assign without consent. 
{Treloar v. Bigge, L. E. 9 Exch. 151.) The responsibiliiy of 
deciding whether a refusal is arbitrary or not is very onerous ; and 
this qimMcation, if inserted in a lease, should therefore be put 
into the shape of a covenant by the lessor. 

(7.) The enactments described in Part I. of the 
Second Schedule to this Act are hereby repealed. 

These enactments (22 & 23 Vict. c. 35, ss. 4—9 ; 23 & 24 Vict, 
c. 126, s. 2) contained the previous law as to relief against forfeiture 
for neglect to insure against fire. By 22 & 23 Vict. c. 35, ss. 4 
and 6, a court of equity was empowered to relieve oncey when no 
loss had happened and the breach had been committed without 
fraud or gross negligence, and there was an insurance on foot at 
the time of the appHcation in conformity with the covenant. By 
23 & 24 Vict. c. 126, s. 2, this power was given to the courts of 
law. 

The repealed sect 7 gave to the person entitled to the benefit of 
a covenant, on the part of a lessee or mortgagor, to insure against 
fire, the benefit of any subsisting insurance not effected in con- 
formity with the covenant. Sect. 8 protected a bond fide purchaser 
of leaseholds, if there was subsisting a proper insurance, and he 
had been furnished with the written receipt for the last payment of 
rent accrued due before the purchase. These two importcmt provi- 
sions have not been re-enacted. 

But it would seem that 14 Geo. 3, c. 78, s. 83, will enable the 
lessor or mortgagee to require the insurance money to be laid out 
in reinstating the building. (See note on sect. 23, post,^ 

(8.) This section shall not ajffect the law relating to 
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re-entry or forfeiture or relief in case of non-payment C. A. 1881, 
of rent. ^^^ 1^- 

The Court of Chancery at an early period assumed jurisdiction 
to grant relief against forfeiture for nonpayment of rent at an inde- 
finite time after execution ; but the usual practice was not to grant 
relief after six months had elapsed. This limit was made compul- 
sory by 4 Geo. 2, c. 28,, ss. 2--4 ; which provision is in effect re- 
enacted and superseded by 15 & 16 Vict. c. 76, s. 210. The above- 
mentioned sections of 4 Geo. 2, c. 28, were repealed by the Statute 
Law Eevision Act, 1867. 

By 15 & 16 Vict. c. 76, s. 211, it is provided that the lessee 
proceeding for relief in a court of equity shall not have or continue 
an injunction a^inst proceedings in ejectment, unless, within forty 
days after a fuU answer made by the lessor, he brings into court 
the money due and costs. 

By sect. 212 of the same Act, it is provided that if a tenant at any 
time before trial in ejectment shall tender or pay into court the 
rent and arrears and costs, all further proceedings in the action shall 
cease. In such case no new lease is necessary. 

By 23 & 24 Vict. c. 126, s. 1, it is provided that in ejectment 
relief may be given in a simmiaiy manner, upon rule or summons, 
up to and within the like time after execution, and subject to the 
same terms and conditions as to payment of rent, costs, and other- 
wise, as in the Court of Chancery. 

In Bowser v. Colby, 1 Ha. 109, a lessee seeking relief in respect 
of a lease forfeited for non-payment of rent was not required to pay 
the money into court before the hearing, no interim injunction 
having been granted and the lessor being in possession. 

The relief granted by the court against forfeiture or penalty did 
not extend to permitting a privilege to be obtained by a party who 
had not performed the conditions on which it was granted ; ^. y. a 
right of re-purchase {Davis v. Thomas, 1 Buss. & My. 506) ; the 
renewal of a lease {Bastin v. Bidwell, 18 Ch. D. 238). And since the 
commencement of the Act, in Ruttledge v. Whelan, 10 L. E. Ir. 263, 
O. P. D., the court refused to grant relief against forfeiture of a 
right of renewal, the renewal fees having been demanded and not 
paid within the prescribed time. 

(9.) This section applies to leases made either before 
or after the commencement of this Act, and shall hare 
effect notwithstanding any stipulation to the contrary. 

IV. — Mortgages. 

16. — (1.) Where a mortgagor is entitled to redeem, Sect 16. 
he shall, by virtue of this Act, have power to require ObUgation on 
the mortgagee, instead of re-conveying, and on the SwI^OTm-**^ 
terms on which he would be bound to re-convey, to ^*®*^'®' 
assign the mortgage debt and convey the mortgaged ^'^^^^^fi^- 
property to any thurd person, as the mortgagor directs ; 
and the mortgagee shall, by virtue of this Act, be 
bound to assign and convey accordingly. 
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C. A. 1881, (2.) This section does not apply in the case of a 
^^^' ^^' mortgagee being or having been in possession. 

(3.) This section applies to mortgages made either 
beiore or after the commencement of this Act, and 
shall have effect notwithstanding any stipulation to the 
contrary. 

See the Conv. Act, 1882, sect. 12, and note thereon, po«/. 

Before the last-mentioned Act was passed, it had been decided 
that the phrase '* mortgagor entitled to redeem," in the present 
section, includes a puisne mortgagee; and that, on a coimict of 
claims between the actual mortgagor and a puisne mortgagee, the 
latter would be entitled to exercise the right given by this section. 
{Teevan v. Smith, 20 Ch. D. 724.) 

A mortgagor could not under this section require a transfer to be 
made where he could not, independently of the section, have 
required a reconveyance. {Teevan v. Smithy supra.) This defect is 
cured by the above-mentioned section of the Conv. Act, 1882 ; and 
a mortgagor can now require such transfer in spite of intermediate 
charges. 

The persons entitled to redeem are summarised in Fisher on 
Mortgages, par. 1208 et sea. ; Coote on Mortgages, ch. 83, sect. 3 ; 
Seton on Decrees, Part IV. ch. 25, sect. 1 (4th ed. p. 1051). It is 
conceived that the exception in sub-s. (2) must be confined to the 
mortgagee himself who is or has been in possession, and that it 
does not extend to others who have not. Also, that if a mortgagee 
is, or has been, in possession, this will not prevent him, if other- 
wise qualified, from exercising the right to require an assignment ; 
because he exercises this ri^t by standing in the shoes of the 
mortgagor by virtue of sub-s. (1), not in his proper capacity of 
mortgagee which alone is referred to in sub-s. (2). 

The objection against compelling a mortgagee in possession to 
transfer his charge, sufiiciently appears from the following passage: 
— "If a mortgagee in possession assigns over his mortgage, without 
assent of the mortgagor, the mortgagee is bound to answer the 
profits, both before and after the assignment, though assigned only 
for his own debt ; for he is under a trust to answer the profits of 
the pledge ; and it is a breach of trust to assign such pledge to a 
person insolvent." (1 Eq. Ca. Abr. 328. See also National Bank 
of Australasia v. United Hand-in-Hand and Band of Hope Company y 
4 App. Cas. 391.) But this objection does not seem to apply where 
the mortgagor himself is the requesting party and there are no 
mesne incimibrancers. Nor does it seem to apply if the mortgagee 
is no longer in possession, unless he went out of possession in such 
a way As to leave himself still liable to account upon the footing of 
being in possession. 

Sect 16. 16. — (1.) A mortgagor, as long as his right to 
Power for redeem subsists, shall, by virtue of this Act, be entitled 
Ssp^^**^ from time to time, at reasonable times, on his request, 
deeds. and at his own cost, and on payment of the mort- 

gagee's costs and expenses in this behalf, to inspect 
and make copies or abstracts of or extracts from the 
documents of title relating to the mortgaged property 
in the custody or power of the mortgagee. 
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(2.) Tliis section applies only to mortgages made C. A. 1881, 
after the commencement of this Act, and shall have ^®*- ^^* 
effect notwithstanding any stipulation to the contrary. 

The mortgagor has the right himself to " make copies," while a 
person entitled to the benefit of an ''acknowledgment" under sect. 9, 
ante, has not. Such a right seems properly to be confined to persons 
haying some ownership in the deeds. 

17. — (1.) A mortgagor seeking to redeem any one Soot 17. 
mortgage, shall, by virtue of this Act, be entitled to do Eestnctionon 
so, without paying any money due imder any separate S m^rtei^. 
mortgage made by him, or by any person through 
whom he claims, on property other than that comprised 
in the mortgage which ne seeks to redeem. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage deeds 
or one of them. 

(3.) This section applies only where the mortgages 
or one of them are or is made after the commencement 
of this Act. 

It is conceived that the words " seeking to redeem " will not be 
restricted to redemption actions, but will be held to apply also to 
foreclosure actions, where the objection against consolidation is more 
obvious than in redemption actions. 

Consolidation (which differs widely from tacking, where several 
incumbrances over the same property are united in the hands of the 
person having the legal estate) consists in the right of an in- 
cumbrancer to refuse to be redeemed, except upon condition that 
the person seeking to redeem shall also fulfil some duty or claim 
other than the payment of the whole of the moneys secured by the 
incumbrance. The exercise of this right may be divided into two 
principal heads : — 

(I.) Consolidation of one Inonmbranoe with otheif . 

An incumbrancer may generally refuse to suffer one incumbrance 
to be redeemed, after default has been made at the appointed time 
for redemption {Cummins v. Fletcher j 14 Ch. D. 699), unless the 
person seeking to redeem is willing also to redeem every other 
incumbrance in his hands, as to which similar default has been 
made, created by the same mortgagor, or his representatives in 
title, over different property. But the assignee of an equity of 
redemption (including an incumbrancer) cannot be forced to re- 
deem incumbrances oreated subsequently to the assignment. 
(Jennings v. Jordan, 6 App. Cas. 698 ; overruling, on this point, 
Tassell v. Smith, 2 De G. & J. 713.) 

For the cases and distinctions, which are exceedingly numerous, 
see Fisher on Mortgages, par. 1033 et seq, ; Coote on Mortgages, 
4th ed. p. 830 et seq, ; 1 Wh. & Tu. L. C. 5th ed. p. 674 et seq. 

Note, that Beevor v. Luck, L. R. 4 Eq. 537, was much questioned 
by Lords Selbome and Blackburn in Jennings v. Jordan, and 
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C. A. 1881, subsequently not followed by Fry, J., in Harter v. Colman, 
Sect 17. 19 Cb. D. 630. 

A mortgagor entitled to tbe ultimate residue of tbe sale moneys 

of a mortgaged property sold under tbe power of sale, does not 
seem to be a person " seeking to redeem" tbe mortgage. Tberefore 
tbis section contains notbing to prevent tbe mortgagee from apply- 
ing tbe balance of tbe sale moneys to make good me deficiency on 
anotber mortgage in bis bands. {Selhy v. Pomfrety 3 De G. F. 
& J. 595.) Tbe trusts of tbe sale moneys contained in sect 21, 
sub-s. (3), postj seem to give no greater rigbt to tbe mortgagor in 
tbis respect tban tbe usu^ trusts in a mortgage deed. 

(11.) Consolidation of Incumbrance with Bond, or other Specialty, 
or Simple Contract, Debt 

As against tbe beir of a mortgagor, but not as against tbe 
mortgagor bimself — {per Lord Hardwicke, Morret v. Paskcy 2 Atk. 
at p. 53 ; Archer v. Snatty 2 Stra. 1107 ; and tbe distinction is now 
clearly settled, tbougb Lord Keeper Guilford, in Baxter v. Manning^ 
1 Vem. 244, once beld tbe contrary) — an incumbrancer (of r^ 
estate) may refuse to be redeemed, except upon satisfaction of any 
bond or otber specialty debt of tbe same mortgagor in bis bands. 
{ShuHleworth v. Laycock, 1 Vem. 245 ; Morret v. Paske^ 2 Atk. 52 ; 
Anon.y 2 Ves. sen. 662 ; Coleman v. Winch, 1 P. Wms. 775 ; Elvy v. 
Norwood, 5 De G. & Sm. 240.) 

Tbe rule does not apply to tbe case of a devisee for tbe payment 
of debts. {Heams v. Bance, 3 Atk. 630.) But, since tbe Statute of 
Fraudulent Devises, it bas applied to tbe case of a mere devisee. 
{Challis V. Casbom, Prec. Cba. 407). 

Tbe case of Margrave v. Le Hooke, 2 Vem. 207, lies curiously 
upon tbe border between tbe two kinds of consolidation. A man 
separately mortgaged lands of wbicb be was tenant in tail, and 
otber lands of wbicb be was tenant in fee simple. On bis deatb, 
all tbe lands descended to tbe beir-at-law, wbo was also tbe beir in 
tail. Tbe entail bad never been barred, and tbe mortgage was not 
binding on tbe beir so far as regards tbe intailed lands. Tbus tbe 
money purporting to be secured on tbe intailed lands became only 
a specialty debt secured by tbe covenant in tbe mortgage. It was 
beld tbat tbe beir must redeem all tbe lands or none. 

Formerly tbe bond or otber specialty must bave specified tbe 
beirs, in order to give tbis rigbt to consolidate. But now see 
sect. 59, post. 

As against tbe executor, in cases of mortgages of cbattels, tbis 
rule bas been applied to simple contract debts {Spalding v. Thomp- 
son, 26 Beav. 637) ; even tbougb tbe estate represented by tbe 
executor was insolvent. {Re Haselfoofs Estate, L. E. 13 Eq. 327.) 
Tbe liquidator of an insolvent company bas been beld to stand, in 
tbis respect, in a position similar to tbat of an executor. {Re 
Qeneral Provident Assurance Co,, L. E. 14 Eq. 507.) But tbese 
cases were disapproved of and not followed by Jessel, M. E., in 
Talbot Y. Frere, 9 Cb. D. 568. 

It seems tbat, since tbe 3 & 4 Will. 4, c. 104, simple contract 
debts may be consolidated as against tbe beir. {Thomas v. Thomas, 
22 Beav. 341.) 

Tbe present section contains notbing to interfere witb tbis kind 
of consolidation. 

Tbe section was probably intended to provide tbat, if tbe 
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mortgage sought to be redeemed itself allows consolidation, all (J. A. 1881, 
others in the mortgagee's hands may be consolidated with it ; but Sect. 17. 

that, if the mortgage sought to be redeemed does not allow con- 

solidation, only Siose may be consolidated with it which themselves 
allow consolidation. 

Leases. 

18. — (1.) A mortgagor of land while in possession Sect. 18. 
shall, as against every incumbrancer, have, by virtue Leaeingr 
of this Act, power to make from time to time any such mw^gor 
lease of the mortgaged land, or any part thereof, as is »"^ of mort- 
in this section described and authorized. powe«Sn. 

It wiU be the safer course not to assume that the insertion of a 
new proviso for redemption, in a transfer of a mortgage originally 
made before the commencement of the Act, so far constitutes a new 
mortgage as to incorporate the statutory powers of sects. 18 and 19. 
The introduction of such a proviso does not by itself constitute a 
new mortgage. The statutory powers may, if desired, be incor- 
porated by express declaration on occasion of any transfer to which 
the mortgagor is a party. See sub-s. (16), infra. Though sect. 19, 
po8t^ contains no corresponding provision, its powers might, of 
course, be incorporated by reference. 

Independentiy of this section, there is no privity between the 
mortgagee and a lessee holding under a lease made by the mortgagor 
alone subsequentiy to the mortgage. The mortgagee could neither 
distrain upon nor sue such lessee in respect of rent due under the 
lease ; though he might compel payment of it to him by threat of 
ejectment. Payment of the rent in consequence of such threat 
discharged the lessee from the claim of the mortgagor thereto ; but 
the lessee remained the mortgagor's tenant. It is clear that a 
statutory lease made subsequently to the mortgage by the mort« 
gagor in possession will create the relation of landlord and tenant 
be^een me mortgagee, if he takes possession, and the lessee. 

It is already the general pr€U5tice for the mortgagee to insist u{>on 
the exclusion of sub-s. (l), which, taken in connection with 
sub-s. (10), tn/ra, authorizes a mortgagor to grant building leases at 
a peppercorn rent for five years, without necessarily inserting any 
stipmation for the due prosecution of the work. Where the 
character of the property renders it advisable that a power of 
leasing without the consent of the mortgagee should be reserved to 
the mortgagor while in possession, there is no difficulty in inserting 
an appropriate power m the mortgage deed; and, even if the 
exclusion of subs. (1) is not insisted upon, it would probably be of 
advantage in many cases to exclude the rieht of the mortgagor to 
grant such building leases as are mentioned in this section, and to 
substitute a modified power. This can apparentiy be done by virtue 
of sub-s. (13), irfra. 

It does not clearly appear that the mortgagor, if suffered to 
retain the power, might not insert in a lease provisions prejudicial 
to the reversion, or omit to insert provisions usually inserted for the 
benefit of the reversioner. The section contains no provision that 
any lease made under the statutory power must contain usual or 
appropriate covenants. 

(2.) A mortgagee of land while in possession shall, 

as against all prior incumbrancers, if any, and as 
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C. A. 1881, against the mortgagor, have, by virtue of this Act, 
Sect. 18. power to make from time to time any such lease as 
aforesaid. 

To the statutory power of leasing given by sub-s. (2) to the 
mortgagee, there is, from the mortgagee's point of view, this 
objection, that, since it is given to any mortgagee in possession, a 
prior mortgagee might be compelled to incur the responsibilities of 
taking possession against his wiU, in order to prevent a subsequent 
mortgagee in possession from exercising the power. , It is, mere- 
fore, probable that an attempt will be made by first mortgagees to 
prevent the operation of sub-s. (2) in favour of subsequent mort- 
gagees. It is not certain (see note to sub-s. 13, infra) that a provision 
excluding the section, contained in a prior mortgage deed, will, in 
the absence of a similar provision in a subsequent mortgage deed« 
prevent the subsequent mortgagee from exercising the power ; and 
it may in many cases be desirable for the first mortgagee to insert in 
his deed a covenant by the mortgagor that ho will not mortgage the 
equity of redemption without inserting such a provision into the 
subsequent mortgage deed. 

Sub-s. (2) removes the inconvenience, that an ordinary lease granted 
by a mortgagee without the concurrence of the mortgagor does not 
bind the mortgagor's estate after redemption ; but this would be 
equally well met by inserting in the mortgage deed a proper power 
of leasing; and ^e express powers formerly used seem to be 
preferable to the power conferred by the Act. But express powers 
of leasing were not very commonly inserted in mortgages. This 
fact points to the conclusion, that the want of such a power was not 
in practice found to be very inconvenient. 

Under the practice before the Act, the power of leasing, when it 
was inserted, usually enabled the mortgagee to grant leases when 
not in possession. In this respect, the power conferred by the Act 
seems to be more equitable towards the mortgagor. When the 
mortgagor is in actual occupation of the mortgaged property, the 
mortgagee should always be made to enter into actual possession 
before granting leases. 

The mortgagor's power of distress for rent reserved by a lease 
granted by him while in possession to the mortgagor, is not within 
Qie provisions of the Bills of Sale Acts, by which mere attornment 
dauses in mortgages seem to be practically invalidated. For some 
valuable remarks upon this subject, see Key & Elphinstone, Oonv. 
Prec. 2nd ed. vol. 2, p. 52. 

As to the effect of this section upon incumbrances created before 
the commencement of the Act, see note on sub-s. (16), infra. 

As to leases granted under this section by a tenant for life of the 
equity of redemption, see note on the S. L. Act, 1882, sect 6, post. 

As to leases granted under the last-mentioned Act, when the 
tenant for life has incumbered his interest, see sect. 50 of that Act, 
post. 

(3.) The leases which this section authorizes are — 
(i.) An agricultural or occupation lease for any term 

not exceeding twenty-one years ; and 
(ii.) A building lease for any term not exceeding 

ninety-nine years. 
(4.) Every person making a lease under this section 
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may execute and do all assurances and things necessary C. A. 1881, 
or proper in that behalf. ^^^^' ^^' 

Every lease made under this section must be held to take effect 
so that all rights and liabilities thereunder shall be incident to and 
shall bind the reversion to the same extent as if it had been made 
bj the mortgagor and all the incumbrancers. 

(5.) Every such lease shall be made to take effect in 
possession not later than twelve months after its date. 

(6.) Every such lease shall reserve the best rent that 
can reasonably be obtained, regard being had to the 
circumstances of the case, but without any fine being 
taken. 

As to the meaning of ''best rent," see Woodfall, Landl. and 
Ten. 12th ed. pp. 359, 360 ; Sugden on Powers, cap. 10, sect. 4 ; 
Chance on Powers, 2285 et sea.; Farwell on Powers, cap. 17, 
sect. 9. See also note on the 8. L. Act, 1882, sect. 7, sub-s. (2), post, 

(7.) Every such lease shall contain a covenant by 
the lessee for payment of the rent, and a condition 
of re-entry on the rent not being paid within a time 
therein specified not exceeding thirty days. 

(8.) A counterpart of every such lease shall be 

executed by the lessee and deuvered to the lessor, of 

which execution and delivery the execution of the lease 

by the lessor shall, in favour of the lessee and all 

persons deriving title under him, be suflScient evidence. 

Where the mortgage comprises an undivided share of land (see 
sect. 2, sub-8. ii., ante) the mortgagor, in order to comply with this 
provision, must either stipulate with his co-lessors for delivery to 
him of the counterpart, or else with the lessee for the execution of 
a duplicate counterpart. 

(9.) Every such building lease shall be made in 
consideration of the lessee, or some person by whose 
direction the lease is granted, having erected, or agree- 
ing to erect within not more than five years from the 
date of the lease, buildings, new or additional, or 
having improved or repaired buildings, or agreeing to 
improve or repair buildings within that time, or having 
executed, or agreeing to execute, within that time, on 
the land leased, an improvement for or in connexion 
with building purposes. 

The words, ''within not more than five years from the date of 
the lease," and "within that time," appear to refer onlj to agree- 
ments to build in the future and not to works completed m the past. 
But upon this interpretation it might be open to a mortgagor to 
grant a lease in consideration of buildings already erected at any 
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C. A. 1881, distance of time, and possibly at "prairie value/' It is probable 
Sect 18. ^^^^ i^ order to avoid this result a forced construction will be put 

by the courts upon the language of this sub-section. Perhaps the 

words "having erected" maybe taken to mean " having erected 
under the contract for the lease." Compare the similar provision 
in the S. L. Act, 1882, sect. 8, post, in which no limit of time is 
assigned. 

(10.) In any such building lease a peppercorn rent, 
or a nominal or other rent less than the rent ultimately 
payable, may be made payable for the first five years, 
or any less part of the term, 

(11.) In case of a lease by the mortgagor, he shall, 
within one month after makmg the lease, deliver to the 
mortgagee, or, where there are more than one, to the 
mortgagee first in priority, a counterpart of the lease 
duly executed by the lessee ; but the lessee shall not 
be concerned to see that this provision is complied 
with. 

The effect of failure to deliver a counterpart is not to invalidate the 
lease, but, by virtue of sect. 20, sub-s. (iii), post^ to cause the power 
of sale to become immediately exerciseable. It is not quite dear 
whether *' priority" means priority in point of time or priority in 
point of ri^ht, which things do not always coincide. The lessee 
could not, m the absence of special stipulation, be compelled to 
execute more than one counterpart. If, therefore, the mortgagor 
feels any doubt as to the priority of his incumbrancers, he might, in 
his contract for the lease, do weU to stipulate for as many duplicate 
counterparts as he may think requisite. The question might arise, 
for example, in a register coimty, in a case where a first mortgagee 
has neglected to register his charge until after registration by a 
second. 

Delivery of a counterpart cannot be an acknowledgment of a 
mortgagee's right within 37 & 38 Vict. c. 57 (Real Property 
Limitation Act, 1874), if for no other reason, because the counter- 
part would not be a writing signed by the mortgagor. 

(12.) A contract to make or accept a lease under 

this section may be enforced by or against every person 

on whom the lease if granted would be binding. 

This sub-section can hardly be intended to be confined to parties 
to the contract, because the contract could be enforced as between 
them without it. This consideration suggests the following ques- 
tions: — 

1. Can an intending lessee enforce a mortgagor's contract against 

a mortgagee who has taken possession after the contract ? 

2. Can a mortgagee, who has meanwhile taken possession, 

enforce his mortgagor's contract against the intendiiig 
lessee? 

3. Can a mortgagee, out of possession, enforce the contract of 

his mortgagor in possession, even against the will of the 
mortgagor ? 

4. Can a mortgagor, out of possession, enforce the contract of 
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his mortgagee in possession, even against the will of the C A. 1881 
mortgagee? Sect. 18. ' 

There seems to be nothing in the language of this sub-section to 

exclude any of these cases ; and, if so, tne mortgagor or mortgagee 
in possession cannot release his own contract without the consent of 
the mortgagee or mortgagor out of possession respectively. The 
forms of judgment appropriate to these cases, especially to the 
first two, may perhaps afford a field for some ingenuity. As the 
mortgagee and mortgagor can only grant leases while themselves 
actually in possession, a change in possession would apparently 
effect a change in the person liable to grant the lease, and A. may 
be compelled by B. specifically to perform a contract made between 
C. and B., although he is not C.'s representative in title. 

(13.) This section appKes only if and as far as a 
contrary intention is not expressed by the mortgagor 
and mortgagee in the mortgage deed, or otherwise in 
writing, and shall have effect subject to the terms of 
the mortgage deed or of any such writing and to the 
provisions therein contained. 

An intending lessee, who is aware that he is treating for a lease 
of mortgaged property, will do wisely to make inquiry of the 
mortgagor and of all the incumbrancers whether there is any 
'* expression" of a " contrary intention " contained in any " writing " 
extraneous to the mortgage deed. 

It is by no means clear that the expression of an intention to 
exclude die operation of the section contained in a mortgage deed 
will operate to prevent a subsequent mortgagee, in whose case no 
such intention happens to be expressed, from exerdsing the power. 
The language of the Act rather suggests that the effect of the 
expression of a contrary intention is confined to the deed in which 
it occurs. See note on sub-s. (2), supra. 

The words **by the mortgagor and mortgagee" seem to be 
superfluous unless the mortgagor and mortgagee must both execute 
the mortgage deed or other writing so as to express a contrary 
intention. The case is not analogous to that of a person accepting 
and acting upon a deed, because the person to take advantage of a 
failure to exclude the power of leasing would be the lessee and not 
either of the parties to the deed or other writing. 

And it is to be remarked that in the case of yVitham v. Vane^ the 
Coiirt of Appeal held that, ** it is impossible to say that a covenant 
not executed is the same as a covenant executed, because the person 
who ought to have executed it, or who was intended to have 
executed it, takes the estate." The judgment of the Ck>urt of 
Appeal was afterwards reversed by the House of Lords, but upon . 
the ground that there was sufficient evidence of the execution of the 
covenant, not upon the ground that it would have been binding 
though not executed. The reports of this most important case 
(W. N. 1880, p. 108; 1881, p. 79; 28 W. E. 276) are inadequate. 

(14.) Nothing in this Act shall prevent the mortgage 
deed from reserving to or conferring on the mortgagor 
or the mortgagee, or both, any further or other powers 
of leasing or having reference to leasing; and any 
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C. A. 1881, further or other powers so reserved or conferred shall 

Sect 18. be exerciseable, as far as may be, as if they were 

conferred by this Act, and with all the like incidents, 

effects, and consequences, unless a contrary intention 

is expressed in the mortgage deed. 

Tliifl sub-section would apparently authorize the insertion of a 
power to grant mining leases. 

Its language, taken in connection with sub-s. (15), tn/ra, suggests 
an alarming possibility. If apuisne mortgage should contain a power 
to leeuse taking a premium, such premium to be applied in reduction 
of the puisne mortgage debt, such lease will apparently bind all 
prior incumbrancers, since sudi an exercise of the power would have 
bound them if the power had been conferred by the Act. (Sub-s. 2, 
supra.) See, however, note on sub-s. (16), infra. 

(16.) Nothing in this Act shall be construed to 
enable a mortgagor or mortgagee to make a lease for 
any longer term or on any other conditions than such as 
could have been granted or imposed by the mortgagor, 
with the concurrence of all the inciunbrancers, if this 
Act had not been passed. 

(16.) This section applies only in case of a mortgage 
made after the commencement of this Act; but the 
provisions thereof, or any of them, may, by agreement 
in writing made after the commencement of this Act, 
between mortgagor and mortgagee, be applied to a 
mortgage made before the commencement of this Act, 
so, nevertheless, that any such agreement shall not 
prejudicially affect any right or interest of any mort- 
gagee not joining in or adopting the agreement. 

This sub-section not only prevents the power of leasing from 
being extended to the case of a mortgage made before the com- 
mencement of the Act, except by specifll agreement between the 
parties, but, although its language is far from dear, it will probably 
be held to restrict the words " every incimibrancer," in sub-s. (1), 
and " all prior incumbrancers," in sub-s. (2), supra, to incumbrancers 
whose charges were created after the commencement of the Act. 

The sub-section seems designed to leave a mortgagee whose 
rights accrued before the commencement of the Act in the same 
position as if the Act had not been passed. 

It has been held by Ford North, J., that in a mortgage made 
after the Act, in pursuance of a contract entered into before the Act 
and stipulating that the mortgage should " contain all usual clauses," 
the mortgagee could not insist upon the exclusion of sub-s. (1), supra. 
{Re Nugent Sf Riley's Contract, W. N. 1883, p. 147 ; 49 L. T. 132.) 
This decision seems gratuitously to attribute a variable intention to 
the contracting parties. 

(17.) The provisions of this section referring to a 
lease shall be construed to extend and apply, as far as 
circumstances admit, to any letting, ana to an agree- 
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ment, whether in writing or not, for leasing or C. A. 1881, 
letting. Sect 18. 

The power of the mortgagor in possession, which this sub-section 
seems to recognize, of makmg parol leases for three years, is not 
such a power as a mortgagee would always approve, and under 
some circumstances it ought to be excluded. 



Sale; Insurance; Receiver ; Timler. 

19. — (1.) A mortgagee, where the mortgage is Sect. 10. 
made by deed, shall, by virtue of this Act, have the Powers ind- 
following powers, to the like extent as if they had o^^rSut 
been in terms conferred by the mortgage deed, but mortgagee, 
not further (namely) : 

The powers contained in this section are in substitution for and 
are an enlargement of the corresponding powers contained in 
Part n. of the Trustees and Mortgagees (Lord Cranworth's) Act, 
23 & 24 Vict. c. 145 ; which is repealed by sect. 71, post. 

The principal changes which have been made are — 

(1.) The present Act extends to all property, instead of being con- 
fined to "hereditaments of any tenure or any interest therein." 

(2.) The time for the exercise of the powers after default is much 
shortened. 

(3.) The power to insure arises immediately after execution of the 
mortgage deed, instead of being exerciseable under the same cir- 
cumstances as the power of sale, and the amount of the insurance is 
now for the first time expressly limited. (See sect. 23, sub-s. 1, post,) 
The application of the msurance money, if received by the mort- 
gagor, is for the first time defined. (Sect. 23, sub-s. 3, post,) If 
received by the mortgagee, the old rules are still in force. 

(4.) The power to appoint a receiver is now exerciseable only 
when the power of sale has arisen (sect. 24, sub-s. 1, post), instead 
of being exerciseable a year after the time appointed for payment of 
principal, or on default for six months in payment of interest, or on 
neelecib to insure. 

(5.) No restriction is now placed on the mortgagee's choice of a 
receiver. (Compare sect. 17 of Lord Cranworth*s Act.) 

(6.) The power to cut timber is novel. 

(7.) The power given by sect. 15 of Lord Oran worth's Act to 
the mortgagee, to convey mortgaged property '* for all the estate and 
interest merein which the mortgagor had power to dispose of," is 
superseded. 

If the mortgage is to several persons, the powers will enure by 
survivorship ; if to a single mortgagee, to his personal representa- 
. tives. Since not only the mortgage debt, but also the legal estate 
(see sect. 30, post), even though of inheritance, devolves on the per- 
sonal representatives, these are the only persons deriving title under 
the original mortgagee. (See sect. 2, sub-s. vi. ante.) 

It is conceived that a memorandum of deposit under seal, though 
not strictly a deed, will suffice to confer upon the equitable mortgagee 
the powers given by this section. But the right to exercise the power 
of sale does not necessarily infer power to convey the legal estate, 
if any. 

m2 
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C. A. 1881, (i.) A power, when tlie mortgage money has become 
Sect. 19. d.ue, to sell, or to concur with any other person 

in selling, the mortgaged property, or any part 
thereof, either subject to prior charges, or not, 
and either together or in lots, by public auction 
or by private contract, subject to such con- 
ditions respecting title, or evidence of title, or 
other matter, as he (the mortgagee) thinks fit, 
with power to vary any contract for sale, and 
to buy in at an auction, or to rescind any con- 
tract for sale, and to re-sell, without being 
answ^erable for any loss occasioned thereby ; and 

As to mortgages, the money secured by which is repayable by 
instahnents, see note on sect. 20, sub-s. (i), post, 

(ii.) A power, at any time after the date of the 
mortgage deed, to insiu-e and keep insured 
against loss or damage by fire any building, or 
any effects or property of an insurable nature, 
whether affixed to the freehold or not, being or 
forming part of the mortgaged property, and 
the premiums paid for any such insurance shall 
be a charge on the mortgaged property, in 
addition to the mortgage money, and witn the 
same priority, and with interest at the same 
rate, as the mortgage money ; and 

These premiums are only a charge upon the property, and cannot 
be recovered from the mortgagor as a debt. A mortgage deed, 
therefore, should still contain the ordinary covenant for their 
repayment. 

Before Lord Cranworth's Act, a prior mortgagee could not, as 
against subsequent mortgagees, add premiums paid by him to his 
security, unless the mortgage deed gave him express power in that 
behalf. {Brook v. Stone, 13 W. R 401.) If the mortgage deed 
contained a covenant to insure on the part of the mortgagor, but 
gave no power to the mortgagee, the premiums might be charged 
against the mortgagor but not against subsequent mortgagees. But 
premiums were sometimes allowed to a mortgagee in possession, as 
''just allowances," in taking the accounts against him. 

(ui.) A power, when the mortgage money has become 
due, to appoint a receiver of the income of the 
mortgage property, or of any part thereof; and 

(iv.) A power, while the mortgagee is in possession, 
to cut and sell timber and other trees ripe for 
cutting, and not planted or left standing for 
shelter or ornament, or to contract for any such 
cutting and sale, to be completed within any 
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time not exceeding twelve months from the C. A. 1881, 
making of the contract. ^^^' ^^' 

It may in many cases be desirable for the mortgagor to exclude 
the power of cutting timber, if he can. 

As to cutting timber by a mortgagor in possession, see Farrant v. 
Lovel, 3 Atk. 723 ; Humphreys v. Harrison, 1 Jac. & W. 681 ; King 
V. Smith, 2 Ha. 239 ; Hampton v. Hodges, 8 Ves. 105 ; Hippesley 
V. Spencer, 5 Madd. 422. The principle appears to be, that a mort- 
gagor in possession may fell timber, if the security is ample, and 
the onus of proof that it is insufficient will lie up6n the mortgagee 
seeking to restrain him. 

As to cutting timber by a mortgagee, in possession under a mort- 
gage prior to this Act, see Withrington v. Banks, Sel. Ch. Ca. 30, 
where it was laid down that a mortgagee in possession will not be 
allowed to fell timber unless the security is shown to be defective. 
The same principle applies to the opening of mines ; see Millett v. 
Davey, 31 Beav. 470. 

(2.) The provisions of this Act relating to the fore- 
gomg powers, comprised either in this section, or in 
any subsequent section regulating the exercise of those 
powers, may be varied or extended by the mortgage 
deed, and, as so varied or extended, shall, as far as 
may be, operate in the like manner and with all the 
like incidents, effects, and consequences, as if such 
variations or extensions were contained in this Act, 

It is not at all clear that an express power contained in the mort- 
gage deed, without any reference to the Act, would come within this 
sub-section, so as to ** operate in like manner," &c. Express powers 
should therefore either be absolutely complete within themselves, 
or they should be declared to be " provisions of the Act. . . . 
varied or extended by the mortgage deed." 

It is conceived that the insertion of an express power will not of 
itself amount to the expression of a " contrary intention" within the 
meaning of the next following sub-section. 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage deed, 
and shall have effect subject to the terms of the mort- 
gage deed and to the provisions therein contained. 

(4.) This section applies only where the mortgage 
deed is executed after the commencement of this Act. 

20. A mortgagee shall not exercise the power of Sect. 20. 
sale conferred by this Act imless and \mtil — Keguiation of 

(i.) Notice requiring payment of the mortgage ^^^f^saie. 
money has been served on the mortgagor or 
one of several mortgagors, and default has 
been made in payment of the mortgage money, 
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C. A. 1881, or of part thereof, for three months after such 

Sect. 20. service; or 

Where the mortgage money is repayable by instalments, the deed 
should provide that the statutory power sh^ become exerciseable 
within a specified time after the non-payment of any instalment, 
unless the deed contains a provision, that on default in payment of 
any instalment the whole of the remaining money shall become due. 
(See sect. 19, sub-s. 2, ante.) 

(ii.) Some interest imder the mortgage is in arrear 
and impaid for two months after becoming 
due ; or 

(iii.) There has been a breach of some provision 
contained in the mortgage deed or in this Act, 
and on the part of the mortgagor, or of some 
person concurring in making the mortgage, 
to be observed or performed, other than and 
besides a covenant for payment of the mort- 
gage money or interest thereon. 

As to regulations made by the Act respecting notice, see sect 67, 
post. 

Notice to one of several ten«mt8 in common or joint tenants will 
suffice as to the whole. It may be doubted whether the enactment 
in sub-s. (i) can be safely relied upon for any other purpose. 

There is, perhaps, no stronc reason why the pnrase " several 
mortgagors" should not apply to several mortgagors having 
different interests in the property, «.y., a tenant for life and re- 
mainderman ; but in such a case it will be more prudent before 
exercising the statutory power to give notice to all. 

Although the word " mortgagor" includes a subsequent mort- 
gagee (sect. 2, sub-s. vi. ante), it does not follow that the phrase 
** several mortgagors" includes the mortgagor proper, and his suc- 
cessive assigns, as forming one class. It will be prudent for a 
mortgagee to give notice both to the mortgagor and to all subse- 
quent incumbrancers of whose charges he has received notice. 
(See Hoole v. Smithy 17 Ch. D. 434.) If notice to one subsequent 
incumbrancer would suffice, there is nothing in the Act to give a 
prior claim to the earliest in date. 

The operation of this section may for practical purposes be 
varied without sacrificing the statutory power of sale by a declara- 
tion embodying the agreed terms of variation. (See sect. 19, 
sub-s. 2, ante.) 

Sect. 21. 21. — (1.) A mortgagee exercising the power of sale 
^d^^r* c^^^^^^ ^y this Act shall have power, by deed, to 
on fide. * convey the property sold, for such estate and interest 
therein as is the subject of the mortgage, freed from 
all estates, interests, and rights to which the mort- 
gage has priority, but subject to all estates, interests, 
and rights which have priority to the mortgage; 
except that, in the case of copyhold or customary land^ 
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the legal right to admittance shall not pass by a deed C. A. 1881, 
under this section, unless the deed is sufficient other- ^^Qt. 21. 
wise by law, or is sufficient by custom, in that behalf. 

(2.) Where a conveyance is made in professed exer- 
cise of the power of sale conferred by this Act, the title 
of the purchaser shall not be impeachable on the 
ground that no case had arisen to authorize the sale, 
or that due notice was not given, or that the power 
was otherwise improperly or irregularly exercised; 
but any person damnified by an unauthorized, or im- 
proper, or irregular, exercise of the power shall have his 
remedy in damages against the person exercising the 
power. 

(3.) The money which is received by the mort- 
gagee, arising from the sale, after discharge of prior 
incumbrances to which the sale is not made subject, if 
any, or after payment into Court \mder this Act of a 
sum to meet anv prior incumbrance, shall be held by 
him in trust to be applied by him, first, in payment of 
all costs, charges, and expenses, properly incurred by 
him, as incident to the sale or any attempted sale, or 
otherwise; and secondly, in discharge of tne mortgage 
money, interests, and costs, and other money, if any, 
due under the mortgage; and the residue of the 
money so received shall be paid to the person entitled 
to the mortgaged property, or authorized to give 
receipts for the proceeds of the sale thereof. 

The importance of the question, whether the relation of trustee 
and cesiui que trust is established between mortgagee and mort- 
gagor, depends chiefly upon the fact, that no claim of a cestui que 
trust against his trustee for any property held on an express trust, 
is liable to be barred by the Statutes of Limitation. (Jud. Act, 1873, 
8. 25, 8ub-8. 2.) It seems that the words in trusty occurring in this 
sub-section, suffice to make the mortgagee an express trustee of the 
surplus sale moneys. He would be an implied trustee on any exer- 
cise of a power of sale, without the occurrence of words expressing 
a trust. {Matthison v. Clarke^ 3 Drew. 3). It is true that, in Kirk- 
wood V. Thompson, 2 H. & M. 392, V.-C. Wood said that he saw no 
difference between the case of an ordinary mortgage and that of a 
trust for sale ; and the Court of Appeal, in Locking v. Parker, L. R. 
8 Gh. 30, took a similar view. But those cases did not decide that 
a trust can be express without being expressed. 

The last-cited case shows {ubi supra, at p. 40) that, if words 
amounting to an expression of trust occur in the mortgage deed, 
the mortgagee will be an express trustee of the surplus sale moneys. 

In Banner v. Berridge, 18 Ch. D. 254, at p. 260, Kay, J., drew a 
distinction between an ordinary power of sale contained in a mort- 
gage and a statutory power, such as that conferred by the Merchant 
Shipping Act, 1854 (17 & 18 Vict. c. 104), which merely gives a 
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C. A. 1881, power to sell without saying anything about the destination of the 
Sect 21. purchase money. 

— '■ As to the meaning of the phrase, " express trust," see Banner v. 

Berridge, supra, at pp. 262 — 265, and p. 269. 

A mortgagee is to some extent a trustee, though not an express 
trustee, for the mortgagor and persons claiming under him in 
respect to the following matters : — 

1 . If he is in possession, he is a trustee in respect of the surplus 
rents and profits. {Matthison v. Clarke ^ supra.) 

2. If he exercises a power of sale he is a trustee, or in the nature 
of a trustee, of the surplus sale moneys. 

With respect to any policy moneys received by the mortgagee 
under a policy of assurance, in excess of the amount due under the 
mortgage, it does not appear that any such relation exists. (See 
Dohson V. Land, 8 Ha. 216, at p. 220.) 

3. After repayment of the mortgage money, but before re-con- 
veyance. Since the trust is not express, the mortgagor can obtain 
a possessory title, cmd the legal estate of the mortgagee out of 

Ejssession can be extinguished, by the operation of the Statute of 
imitations. {Sands to Thompson, 22 Ch. D. 614.) 

(4.) The power of sale conferred by this Act may 
be exercised by any person for the time being entitled 
to receive and give a discharge for the mortgage 
money. 

(5.) The power of sale conferred by this Act shall 
not affect the right of foreclosure. 

(6.) The mortgagee, his executors, administrators, 
or assigns, shall not be answerable for any involimtary 
loss happening in or about the exercise or execution of 
the power of sale conferred by this Act or of any trust 
connected therewith. 

(7.) At any time after the power of sale conferred 
by this Act has become exerciseable, the person en- 
titled to exercise the same may demand and recover 
from any person, other than a person having in the 
mortgaged property an estate, interest, or right in 
priority to the mortgage, all the deeds and documents 
relating to the property, or to the title thereto, which 
a purchaser under the power of sale would be entitled 
to demand and recover from him. 

The provisions of this section agree with those of a similar 
character commonly inserted in a mortgage deed. As regards the 
trusts of the ultimate balance of the purchase money, they give the 
mortgagee no novel protection. As to the circumstances upon 
which depends the validity of a sale by a mortgagee under his 
power, see Fisher on Mortgages, para. 503 et seq., 797 et seq.; Coote 
on Mortgages, 4th ed., p. 251 ; see also Warner v. Jacob, 20 Ch. D. 
220. 

As to a sale by a mortgagee free from prior incumbrances, which 
is referred to in sub-s. (3), supra, see sect. 5, ante. 
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Sub-8. (1), suproy supersedes the eccentric provision in Lord Cran- C. A. 1881, 
worth's Act (s. 15), which enabled a mortgagee to vest in a purchaser Sect. 21. 

the property sold (not being copyhold) for all the estate and interest : 

therein which the person who created the charge had power to dispose 
of. That provision was probably designed to dispense with the 
need for getting in outstanding legal estates, and the last days of 
the term when leaseholds were mortgaged by way of demise ; but 
its language was not restricted to such cases, and for all that 
appeared on its face a mort^gee entitled only to a term of years 
might have sold the reversion in fee simple if vested in the mort- 
gagor, even though that reversion were not the immediate reversion 
upon the mortgagee's term, but separated from it by an intervening 
particular estate. Future mortgages of leaseholds by demise should 
provide, that after a sale the mortgagor shall stand possessed of the 
last days of the superior term in trust for the purchaser. 

22. — (1.) The receipt in writing of a mortgagee Sect 22. 
shall be a sufficient discharge for any money arising Mortgagee's 
under the power of sale conferred by this Act, or for S^; ^; 
any money or securities comprised in his mortgage, or 
arising thereunder ; and a person paying or trans- 
ferring the same to the mortgagee shall not be con- 
cerned to inquire whether any money remains due 
under the mortgage. 

(2.) Money received by a mortgagee under his 
mortgage or from the proceeds of securities comprised 
in his mortgage shall be applied in like manner as in 
this Act directed respecting money received by him 
arising from a sale under the power of sale conferred 
by this Act ; but with this variation, that the costs, 
charges, and expenses payable shall include the costs, 
charges, and expenses properly incurred of recovering 
and receiving the money or securities, and of conver- 
sion of securities into money, instead of those incident 
to sale. 

The power to give a receipt for " securities *' is new, and will 
enable the mortgagee to give receipts for chosea in action on which 
he has a charge. 

If a mortgage debt and an estate of inheritance or pur autre viV, 
mortgaged to secure the same, are specifically bequeathed and 
devised, the devise of the estate will not take effect (see sect. 30, 
post), but it will pass to the testator's legal personal representatives. 
But, the debt bein^ a proper subject of bequest, the legatee 
may perhaps be held to be the person " deriving title \mder the 
original mortgagee," and, as such, to be the proper person to give 
the receipt. Until, however, the point is decided, it will be well for 
the mortgagor discharging the debt and seeking a re-conveyance to 
require the receipt to be given both by the legatee and by the 
executor, unless the latter shall have previously conveyed the estate 
to the former. 

As to a mortgagee's power to make a title after the debt is 
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C. A. 1881, alleged to have been oatisfied, see Dicker v. Angeratein, 3 Ch. D. 600. 
Sect 22. 1^ ^at case stress was laid upon the wording of the deed. The 

second clause of sub-s. (1), aupray seems sufficient to protect a bond 

fide purchaser. It is conceiyed, however, that a mortgagor who has 
discharged his debt could interfere to prevent a sale, and that a 
purchaser taking with actual notice that nothing is due under the 
mortgage would not be protected. In a case where a purchaser had 
actual notice, before the contract for sale, that the principal and 
interest had been tendered, the sale (made under an express power 
contained in the deed) was set aside. {Jenkins v. Jones, 2 Gm. 99.) 

Sect 23. 23. — (1.) The amount of an insurance effected by 

Amount and a mortgagee against loss or damage by fire imder the 

^urSc©'^ ^ power in that behalf conferred by this Act shall not 

money. excccd the amoimt specified in the mortgage deed, or, 

if no amount is therein specified, then shall not exceed 

two-third parts of the amount that would be required, 

in case of total destruction, to restore the property 

insured. 

(2.) An insurance shall not, under the power con- 
ferrea by this Act, be effected by a mortgagee in any 
of the following cases (namely) : 

(i.) Where there is a declaration in the mortgage 

deed that no insurance is required : 
(ii.) Where an insurance is kept up by or on behalf 
of the mortgagor in accordance with the mort- 
gage deed : 

It is conceived that the onus of proving that the insurance is 
kept up would be thrown upon the mortgagor, and that he would 
therefore be bound to produce the receipts for premiums. 

It seems to follow that if, on making inquiry, the mortgagee 
obtains no sufficient evidence that a proper insurance has been 
effected and is kept on foot, he may himself insure under this sub- 
section ; and his rights will not be affected by the fact, if it should 
so turn out, that the mortgagor has kept on foot an insurance 
without his knowledge. But it does not appear that the mortgagor 
is bound to volimteer notice of the insurance, or of the payment of 
the premiums ; and since in relation to a prior mortgagee, the word 
** mortgagor," by virtue of sect. 2, sub-s. (vi.) ante, includes a puisne 
mortgagee (Teevan v. Smith, 20 Ch. D. 274), a mortgagee will do 
well before insuring to make inquiry of aU subsequent mortgagees 
of whose charges he has received notice. 

Mortgage deeds should still contain a covenant to insure to the 
requisite amoimt, and to produce the policy and receipts on demand ; 
which, in the case of a mortgage for a term certain, should provide 
that the policy moneys shall be immediately applicable in discharge 
of aU moneys secured by the mortgage, whether " due " within the 
meaning of sub-s. (4), infra, or not. oee also, as to the form of such 
covenants, note on sect. 19, sub-s. (2), ante, 

(iii.) Where the mortgage deed contains no stipula- 
tion respecting insurance, and an insurance is 
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kept up by or on behalf of the mortgagor, to C. A. 1881, 
the amount in which the mortgagee is by this Sect 23. 
Act authorized to insure. 

Since, in relation to a prior mortgagee, the word " mortgagor," by 
virtue of sect. 2, sub-s. (vi.)> ante, includes a puisne mortgagee 
( Teevan v. Smithy 8upra\ it seems to follow that any puisne mort- 
gagee may deprive all the mortgagees prior to him of their power 
to msure under the Act. 

(3.) AH money received on an insurance effected 
imder the mortgage deecJ or under this Act shall, if the 
mortgagee so requires, be applied by the mortgagor in 
making good the loss or damage in respect of which 
the money is received. 

It is only under the Act, or by virtue of special contract, that a 
mortgagee of any property not included in the description of 
" houses or other buildings " (as to which see 14 Geo. 3, c. 78, s. 83, 
cited in note on sub-s. 4, infra) can require the policy moneys to be 
applied in making good the damage. Even a covenant to insure 
contained in the mortgage deed was not enough, previously to this 
sub-section, in the absence of a stipulation that the policy moneys 
should be so applied. (^Lees v. Whiteley, L. E. 2 Eq. 143; which was 
approved by a majority of the Court of Appeal inRayner v. Preston ^ 
18 Ch. D. 1.) Where the mortgage deed contains no covenant to 
insure, the mortgagee cannot require the money paid under any 
policy effected by the mortgagor to be so applied. 

In Poole V. Adams, 12 W. B. 683, it was held that a purchaser 
of buildings was not entitled to the benefit of an existing insurance, 
in the absence of any stipulation in his contract ; and the principle 
seems equally applicable to the case of a mortgagee. It is true that 
in Garden v. Ingram^ 23 L. J. Ch. 478, a mortgagee was held 
entitled to the benefit of a policy existing at the date of the mort- 
gage deed; but that decision was based on the ground that the 
property was held xmder a lease which contained an express pro- 
vision that the policy moneys should be laid out in reinstating the 
premises. (See Lees v. Whiteley, and Rayner v. Preston^ supra.) But 
it is to be remarked that, if a vendor should receive the policy 
moneys, they can be recovered back from him by the office, imless 
he makes a corresponding allowance out of the purchase-money to 
the purchaser. {Castellain v. Preston, 11 Q. B. D. 380.) 

(4.) Without prejudice to any obligation to the con- 
trary imposed by law, or by special contract, a mort- 
gagee may require that all money received on an 
insurance be applied in or towarcfc discharge of the 
money due under his mortgage. 

When the mortgage money is not to be called in for a term 
certain, it does not seem to be " due " until the expiration of the 
term. Therefore, xmder such circumstances this sub-section would 
not, in the absence of special stipulation, enable the mortgagee to 
claim the policy moneys. 

It is probable that the phrase, '^ on an insurance," will be held 



Digitized by VjOOQIC 



164 OONVBYANCING AND LAW OF PROPERTY ACT, 1881. 

C. A. 1881 to ^® equivalent to the phrase, " on an insurance effected under the 
Sect. 23. mortgage deed or under this Act," as in sub-s. (3), supra, 

By 14 Geo. 3, c. 78, s. 83, the insurance office is authorized and 

required, upon the request of snj person interested in any houses 
or other buildings burnt down or damaged by fire, or upon any 
grounds of suspicion, to cause the insurance money to belaid out 
towards reinstating the property, unless the parties claiming the 
money give sufficient security so to lay it out, or unless the money 
be disposed among all the contending parties to the satisfaction of 
the office. This provision is preserved by 7 & 8 Vict. c. 84, sched. 
(A) ; 18 & 19 Vict. c. 122, s. 109; 28 & 29 Vict. c. 90, s. 34. It is 
of general, not of local, application. It does not extend to moneys 
for which trade fixtures owned by Ihe tenant are insured by him. 
{Ex parte Gorely, 4 De G. J. & S. 477.) 

Sect. 24. 24. — (1.) A mortgagee entitled to appoint a re- 
Appoint- ceiver under the power in that behalf conferred by 
r^unSral^^ this Act shall not appoint a receiver until he has 
duSes^f become entitled to exercise the power of sale conferred 
rcoeiyep. by this Act, but may then, by writing under his hand, 
appoint such person as he thinks fit to be receiver. 

It will still be necessary expressly to provide for the appointment 
of a receiver, when it is desired either to exercise the power before 
the mortgage money has become due, or before the time at which 
the statutory power of sale would become exerciseable ; as to which, 
see sect. 20, ante. If the mortgage money is payable by instal- 
ments, the deed should provide that the power may be exercised 
upon default in payment of any instalment. 

This sub-section seems to apply to any modified power of sale intro- 
duced into the mortgage deed by virtue of sect. 19, sub-s. (2), ante, 

(2.) The receiver shall be deemed to be the agent 

of the mortgagor ; and the mortgagor shall be solely 

responsible for the receiver's acts or defaults, unless 

the mortgage deed otherwise provides. 

It is presumed that the provision, " the mortgagor shall be solely 
responsible," only means that the mortgagee shall not ; and that 
it will not, by virtue of sect. 2, sub-s. (vi.), ante, enable a prior 
mortgagee to recover damages from a subsequent mortgagee. 

(3.) The receiver shall have power to demand and 
recover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, 
in the name either of the mortgagor or of the mort- 
gagee, to the full extent of the estate or interest which 
the mortgagor could dispose of, and to give effectual 
receipts, accordingly, for the same. 

Instead of the words, " in the name either of the mortgagor or 
of the mortgagee," the corresponding section (s. 19) of Lord 
Cranworth's Act had the words, '^ in the name either of the person 
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entitled to the property subject to the charge, or of the person entitled (J. A. 1881, 
to the money secured by the charge." In some cases the mortgagee Sect. 24. 

is only a trustee ; where, for example, a term is created subject to 

a proviso for redemption to secure moneys to be paid in specified 
ways to specified persons. In such cases no distress could have 
been made, under the power conferred by Lord Cranworth's Act, 
in the name of the mortgagee, i.e., the person in whom the term 
was vested. In many cases, such termor might distrain at common 
law ; viz., where he has, by virtue of his term, a legal reversion 
(whether by estoppel or in interest) upon the estate of the occupy- 
ing tenant. But, by making a distress at common law, he would 
constitute himself mortgagee in possession. 

(4.) A person paying money to the receiver shall not 
be concerned to inquire whether any case has happened 
to authorize the receiver to act. 

(5.) The receiver may be removed, and a new 
receiver may be appointed, from time to time by the 
mortgagee by writing under his hand. 

(6.) The receiver shall be entitled to retain out of 
any money received by him, for his remuneration, and 
in satisfaction of all costs, charges, and expenses 
incurred by him as receiver, a commission at such 
rate, not exceeding five per centinn on the gross 
amount of all money received, as is specified in his 
appointment, and if no rate is so specified, then at the 
rate of five per centum on that gross amount, or at 
such higher rate as the Court thinks fit to allow, on 
application made by him for that purpose. 

(7.) The receiver shall, if so directed in writing by 
the mortgagee, insure and keep insured against loss or 
damage by fire, out of the money received by him, 
any buildmg, effects, or property comprised in the 
mortgage, whether affixed to the freehold or not, being 
of an insiu*able natiu*e. 

(8.) The receiver shall apply all money received by 
him as follows (namely) : 

(i.) In discharge of all rents, taxes, rates, and out- 
goings whatever affecting the mortgaged pro- 
perty; and 
(ii.) In keeping down all annual sums or other pay- 
ments, and the interest on all principal simis, 
having priority to the mortgage in right whereof 
he is receiver ; and 
(iii.) In payment of his commission, and of the 
premiums on fire, life, or other insurances, if 
any, properly payable under the mortgage 
deed or \mder this Act, and the cost of executing 
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C. A. 1881, necessary or proper repairs directed in writing 

Sect. 24. }yy the mortgagee ; and 

(iv.) In payment of the interest accruing due in 
respect of any principal money due imder the 
mortgage ; 
and shall pay the residue of the money received by 
him to the person who, but for the possession of the 
receiver, would have been entitled to receive the 
income of the mortgaged property, or who is otherwise 
entitled to that property. 

The power to appoint a receiver benefits the mortgagee by practi- 
cally enabling him to obtain most of the advantages of taking 
possession without incurring its liabilities. 

The receiver is defined by sect. 19, antey to be a "receiver of the 
income of the mortgaged property." The Act gives him no power 
of leasing. Since he is expressly made the agent of the mortgagor 
(sub-s. 2, supra), it is submitted that his appointment does not oust 
the mortgagor from possession, and that the mortgagor solely retains 
the power conferred by sect. 18, ante, of making leases. 

Any mortgagee may appoint a receiver, but a receiver appointed 
by a puisne mortgagee will be liable to be ousted by one subse- 
quently appointed by a prior incumbrancer. 

Before the Judicature Act, 1873, s. 25, sub-s. (8), a legal mort- 
gagee, or an equitable mortgagee having an express power to 
distrain, or the owner of a rent-charge, or the owner of a rent-seek, 
since he had a power to distrain by virtue of 4 Geo. 2, c. 28, s. 5, 
could not have obtained the appointment of a receiver by the 
court. 

Action respecting Mortgage. 
Sect. 26. 26. — (1.) Any person entitled to redeem mortgaged 
It^^pro*^" property may have a judgment or order for sale instead 
perty in of f or redemption in an action brought by him either 
toedosSe, for redemption alone, or for sale alone, or for sale or 
*<^- redemption, in the alternative. 

This sub-section refers only to redemption actions, while sub-s. (2), 
infra^ refers also to foreclosure actions and to actions by puisne 
mortgagees to realize their security. Under this sub-section, the 
order for sale may be had as of right, but subject, so far as the 
court thinks fit, to the precautionary restrictions specified in 
sub-s. (3), infra. Under sub-s. (2), the making of the order seems 
to be in the discretion of the court. 

(2.) In any action, whether for foreclosure, or for 
redemption, or for sale, or for the raising and payment 
in any manner of mortgage money, the Court, on the 
request of the mortgagee, or of any person interested 
either in the mortgage money or in the right of re- 
demption, and, notwithstanding the dissent of any 
other person, and notwithstanding that the mortgagee 
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or any person so interested does not appear in the C. A. 1881, 
action, and without allowing any time for redemption Sect. 25. 
or for payment of any mortgage money, may, if it 
thinks fit, direct a sale of the mortgaged property, on 
such terms as it thinks fit, including, if it thii^ fit, the 
deposit in Court of a reasonable sum fixed by the 
Court, to meet the expenses of sale and to secure 
performance of the terms. 

In Wade v. Wilson, 22 Ch. D. 235, where the mortgagor had 
not appeared, and a puisne mortgagee had made default in pleading, 
the mortgagee asked for an immediate sale ; but the court ordered 
that an accoimt should £rst be taken of what was due, and that, 
after such account had been certified, the property, or so much as 
would suffice to satisfy the plaintiff's claim, should be sold. 

In an action in which only foreclosure was claimed, the court 
refused to order a sale in the absence of the mortgagor, who had 
no notice of the application for a sale. {South Western District 
Bank V. Turner, 31 W. E. 113.) 

(3.) But, in an action brought by a person interested 
in the right of redemption and seeting a sale, the Court 
may, on the application of any defendant, direct the 
plaintiff to give such security for costs as the Court 
thinks fit, and may give the conduct of the sale to any 
defendant, and may give such directions as it thinks 
fit respecting the costs of the defendants or any of 
them. 

(4.) In any case withiil this section the Court may, 
if it thinks fit, direct a sale without previously deter- 
mining the priorities of incumbrancers. 

In The General Credit, ^c. Company v. Glegg 22 Ch. D. 549, fore- 
closure was ordered with a single time for redemption as against 
the mortMgor and the puisne mortgagees (as in Bartlett v. Rees, 
L. E. 12 Eq. 395) without determining the priorities inter se of the 
puisne mortgagees, but without prejudice to their respective rights. 

rs.) This section applies to actions brought either 
beiore or after the commencement of this Act. 

(6.) The enactment described in Part II. of the is&ievict. 
Second Schedule to this Act is hereby repealed. ^' ' *' 

(7.) This section does not extend to Ireland. 

The provisions of sect. 5, ante, of course apply to sales ordered 
under this section after the commencement of tne Act. 

This section is in substitution for and extension of 15 & 16 Yict. 
c. 86, 8. 48, the enactment repealed by sub-s. (6). 

" It shall be lawful for the Court in any suit for the foreclosure is & i6 Vict, 
of the equity of redemption in any mortgaged property, o. 86, b. 48. 
upon the request of the mortgagee, or of any subsequent 
incumbrancer, or of the mortgagor, or any person claiming 
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C. A. 1881 under them respectively, to direct a sale of such property, 

Sect 25. instead of a foreclosure of such equity of redemption, on 

such terms as the Court may think fit to direct, and if the 

Court shall so think fit, without previously determining the 
priorities of incumbrances, or giving the usual or any time 
to redeem ; provided that if such request shall be made by 
any such subsequent incumbrancer, or by the mortgagor, or 
by any person claiming under them respectively, the Court 
shall not direct any such sale, without the consent of the 
mortgagee or the persons claiming under him, imless the 
party making such request shall deposit in Court a reason- 
able sum of money, to be fixed by the Court, for the purpose 
of securing the performance of such terms as the Court may 
think fit to impose on the party making such request." 
An order for sale may be made upon interlocutory application 
before the trial {Woolley v. Colman, 21 Ch. D. 169); and at any 
time up to foreclosure absolute ( Union Bank of London v. Ingram, 
20 Ch. JD. 463). 

In Weston v. Davidson, W. N. 1882, p. 28, an order for sale was 
made at the time of moving for foreclosure absolute ; but the de- 
fendant asking for the sale was ordered to pay into court a sum 
sufficient to meet the expenses of the sale. 

An order for sale will not be made in an action brought by one of 
two tenants in common of land for a partition or sale, against the 
wish of the other tenant in common, to whom he has mortgaged his 
own share. {Gihhs v. Hay don, 30 W. E. 726.) 

There is nothing to suggest that the old practice has been altered 
upon the following important points : — 

(1.) An equitable mortgagee by deposit without memorandum 
was not entitled to a sale but only to foreclosure {Samhle v. 
Wilson, 6 N. R. 395) ; secus, if he had a memorandum con- 
taining an agreement to execute a legal mortgage {York 
Union Banking Co, v. Artley, 11 Ch. D. 205.) 
(2.) A sale would not be ordered, even at the request of the legal 
mortgagee, except where it would be for the benefit of all 
parties {Hurst v. Hurst, 16 Beav. 372) ; or where special 
circumstances rendered it desirable {Roberts t. Price, 
1 W. R 303.) 
Under the old practice the conduct of the sale, even when ordered 
at the instance of a subsequent mortgagee, would be given to the 
first mortgagee if expense could be tiiereby saved. {Hewitt v. 
Nanson, 7 W. R. 5.) But where the security is ample, the court is 
inclined to give the conduct of the sale to "the parties interested in 
obt€iining the largest price, rather than to those who are only 
interested in obtaining what is sufficient to cover their security." 
(Per Chitty, J., in Manchester and Salford Bank v. Scowcroft, 27 
6. J. 517. See also, Woolley v. Colman, supra,) When an order 
for sale is made against the wish of the first mortgagee, or the eon- 
duct of the sale is given to any other party, a simi of money must ' 
be deposited in court sufficient to cover the expenses of an abortive 
attempt to sell, and a reserve bidding will be fiixed sufficient to 
satisfy what is due under the first mortgage. (See Whithread v. 
Roberts, 28 L. J. Ch. 431 ; S. C. sub nom, WhitjUeld v. Roberts, 5 
Jur. N. S. 113; Manchester and Salford Bank v. Scowcroft, supra,) 
See further as to sales in foreclosure actions, Fisher on Mortgages, 
par. 832 ; Coote on Mortgages, 4th ed. pp. 992, 999 : Seton on 
Decrees, Part IV., Ch. XXV., sect. 1 (4th ed., p. 1046).' 
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V. — Statutory Mortgage. Sect. 26.' 

26. — (1.) A mortgage of freehold or leasehold land Form of 
may be made by a deed expressed to be made by way ^^^^ . 
of statutory mortgage, being in the form given in ^^f^"^ 
Part I. of the Third Schedule to this Act, with such 
variations and additions, if any, as circumstances may 
require, and the provisions of this section shall apply 
thereto. 

(2.) There shall be deemed to be included, and there 
shall by virtue of this Act be implied, in the mortgage 
deed — 

First, a covenant with the mortgagee by the person 
expressed therein to convey, as mortgagor, to the 
effect following (namely) : 

That the mortgagor will, on the stated day, pay to 
the mortgagee the stated mortgage money, with 
interest thereon in the meantime, at the stated 
rate, and will thereafter, if and as long as the 
mortgage money or any part thereof remains 
unpaid, pay to the mortgagee interest thereon, or 
on the unpaid part thereof, at the stated rate, by 
equal half-yearly payments, the first thereof to be 
made at the ena of six calendar months from the 
day stated for payment of the mortgage money : 
Secondly, a proviso to the effect following (namely): 
That if the mortgagor, on the stated day, pays to 
the mortgagee the stated mortgage money, with 
interest thereon in the meantime, at the stated 
rate, the mortgagee at any time thereafter, at 
the request and cost of the mortgagor, shall re- 
convey the mortgaged property to the mortgagor, 
or as ne shall direct. 

It is the general opinion that the statutory forms mentioned in 
this and the following sections ought only to be used (if ever) in 
simple cases and for securing small amounts. 

A mortgagor, in cases where these forms are adopted, wiU have 
the right to require a transfer instead of a re-conveyance. The 
observations upon the incidents to mortgages appearing elsewhere 
in these notes will apply generally to statutory mortgages. 

Sect. 59, post, provides that the covenants implied in a statutory 
mortgage, by virtue of this section, and of sect. 7, ante, shall bind 
the realty as well as the personalty of the mortgagor. 

27. — (1.) A transfer of a statutory mortgage may S6ot27. 
be made by a deed expressed to be made by way of Forma of 
statutory transfer of mortgage, being in such one of «^^^ 
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C. A. 1881, the three forms (A.) and (B.) and (C), given in Part II. 
^^Q^' ^' of the Third Schedule to this Act as may be appro- 
transfer of priate to the case, with such variations and additions, 
s^e^T^ if any, as circumstances may require, and the pro- 
visions of this section shall apply thereto. 

(2.) In whichever of those tnree forms the deed of 
transfer is made, it shall have effect as follows 
(namely) : 

(i.) There shall become vested in the person to 
whom the benefit of the mortgage is expressed to be 
transferred, who, with his executors, administrators, 
and assigns, is hereafter in this section designated 
the transferee, the right to demand, sue for, recover, 
and give receipts for the mortgage money, or the un- 
paid part thereof, and the interest then due, if any, 
and thenceforth to become due thereon, and the benefit 
of all securities for the same, and the benefit of and 
the right to sue on all covenants with the mortgagee, 
and the right to exercise all powers of the mortgagee : 
(ii.) All the estate and interest, subject to redemp- 
tion, of the mortgagee in the mortgaged land shall 
vest in the tranferee, subject to redemption. 

(3.) If the deed of transfer is made m the form (B.), 
there shall also be deemed to be included, and there 
shall by virtue of this Act be implied therein, a cove- 
nant with the transferee by the person expressed to 
join therein as covenantor to the effect following 
(namely) : 
That the covenantor will, on the next of the days 
by the mortgage deed fixed for payment of in- 
terest, pay to the transferee the stated mort- 
gage money, or so much thereof as then re- 
mains unpaid, with interest thereon, or on the 
unpaid part thereof, in the meantime, at the rate 
stated in the mortgage deed ; and will thereafter, 
as long as the mortgage money, or any part 
thereof, remains unpaid, pay to the transferee 
interest on that sum, or the unpaid part thereof, 
at the same rate, on the successive days by the 
mortgage deed fixed for payment of interest. 
(4.) If the deed of transfer is made in the form (C), 
it shall, by virtue of this Act, operate not only as a 
statutory teansf er of mortgage, but also as a statutory 
mortgage, and the provisions of this section shall have 
effect in relation thereto, accordingly ; but it shall not 
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be liable to anj increased stamp duty by reason only C. A. 1881, 
of it being designated a mortgage. . ^Qt. 27. 

With regard to form (C), it is to be observed, that the mortgagor 
is expressed to convey only as beneficial oumer, and not as mortgagor, 
(See sect. 26, sub-s. 2, ante, ) Therefore this form implies no covenant 
to pay the further advances, but only transfers the benefit of the exist- 
ing covenant to pay the old debt and interest. The form should be 
"varied" by inserting the words "as mortgagor and " before the 
words "as beneficial owner," whenever a further advance is made. 

The same remark applies to aU cases in which the " mortgagor " 
is not the original mortgagor, and it is desired by the transferree to 
obtain a new covenant for payment of the old debt. 

The insertion of a new proviso for redemption does not of itself 
constitute the docxmient a new mortgage. (See Barham v. Earl of 
Thanet, 3 My. & K. 607.) It is presumed that its implication will 
receive a similar construction. 

In a deed of transfer of mortgage, the insertion of a new proviso 
for redemption does not prevent the deed from being a " transfer " 
within the meaning of the Stamp Act, 1870. (See Wale v. Com- 
missioners of Inland Revenue^ 4 Ex. D. 270.) 

Where a further advance is included, mortgage duty will be pay- 
able on the new debt, and transfer duty on the old. {Ibid,) 

28. In a deed of statutory mortgage, or of statutory Sect 28. 
transfer of mortffaffe, where more persons than one impUedooye- 

T , o^=> ^ ^ A , • . Hants, loint 

are expressed to convey as mortgagors, or to jom as andeeverai. 
covenantors, the implied covenant on their part shall 
be deemed to be a joint and several covenant by them; 
and where there are more mortgagees or more trans- 
ferees than one, the implied covenant with them shall 
be deemed to be a covenant with them jointly, unless 
the amount secured is expressed to be secured to them 
in shares or distinct sums, in which latter case the 
implied covenant with them shall be deemed to be a 
covenant with each severally in respect of the share or 
distinct sum secured to him, 

29. A re-conveyance of a statutory mortgage may Sect. 29. 
be made by a deed expressed to be made by way of ^^'^ ^* "" . 
statutory re-conveyance oi mortgage, being m the statutory 
form given in Part III. of the Third Schedule to this ^^^^ 
Act, with such variations and additions, if any, as 
circumstances may require. 

VI. — Trust and Mortgage Estates on Death. 

30. — (1 .) Where an estate or interest of inheritance, Sect 80. 
or limitea to the heir as special occupant, in any tene- ^^^^^^ ^ 
ments or hereditaments, corporeal or incorporeal, is mortgage es- 
vested on any trust, or by way of mortgage, in any f^^^^ 

n2 
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C. A. 1881, person solely, the same shall, on his death, notwith- 
Seot. 30. standing any testamentary disposition, devolve to and 
become vested in his personal representatives or repre- 
sentative from time to time, in like manner as if the 
same were a chattel real vesting in them or him ; and 
accordingly all the like powers, for one only of several 
joint personal representatives, as well as lor a single 
personal representative, and for all the personal repre- 
sentatives together, to dispose of and otherwise deal 
with the same, shall belong to the deceased's personal 
representatives or representative from time to time, 
with all the like incidents, but subject to all the like 
rights, equities, and obligations, as if the same were a 
chattel real vesting in them or him ; and, for the pur- 
poses of this section, the personal representatives, for 
the time being, of the deceased, shall be deemed in 
law his heirs and assigns, within the meaning of all 
trusts and powers. 

This section renders superfluous and inoperative the devise of 
trust and mortgage estates usually inserted in wills. It has been 
suggested, on high authority, that if a testator wishes that his 
trust estates shall go to particular persons, he can appoint them 
executors for that special purpose. ( Wolstenhobne & Turner, Conv. 
Acts, 3rd ed. p. 79.) If this view is correct, the operation of the 
statute, so far as it renders devolution compulsory, can be evaded 
by the simple plan of calling a devisee a " special executor." It 
does not, however, seem clear that a special executor would be held 
to be a ** personal representative" within the section; unless, i)er- 
haps, he were not an executor of a special fimd, but an executor of 
property within the limits of one jurisdiction, there* being other 
executors of property outside those limits. (Finch, Law, p. 169.) 

Though tms section vests the mortgaged estate in the personal 
representatives of a sole mortgagee, it is silent about the debt for 
which it is a security. A doubt may arise if the debt should Le 
specifically bequeathed. (See note to sect. 22, ante.) 

It seems that when there is no personal representative the free- 
hold will be in abeyance. In such a case limited administration 
might be applied for, and it would probably, if the estate were in- 
solvent, be restricted to the subject of the trust. (See In the Goods 
o/Frothero, L. R. 3 P. & M. 209.) 

The assignment of a term of years by one of several executors of 
a deceased lessee is valid (Dyer, 23 b, pi. 146) ; and one adminis- 
trator stands in this respect on the same footing as one executor 
{Jacomb v. Harwoodj 2 Ves. sen. 265). It would, therefore, seem 
that under this section one of several personal representatives can 
convey freehold trust estates or re-convey freehold mortgage estates. 

37 & 38 Vict. (2.) Section four of the Vendor and Purchaser Act, 

38 & 39 Vict. ^S^^j ^^d section forty-eight of the Land Transfer 
c, 87. Act, 1875, are hereby repealed. 

Sect. 4 of the V. and P. Act, 1874, provided that the legal per- 
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sonal representative miglit convey tlie legal estate in mortgaged C. A. 1881, 
property. That section did not enable the personal representative Sect. 80. 

to convey on a sale made under a power contained in the mortgage. --^ • 

{Re White, 51 L. J. Ch. 856). Sect. 48 of the Land Transfer Act, 
1875 (38 & 39 Vict. c. 87), repealed sect. 5 of the V. and P. Act, 
1874, which provided that a bare legal estate in fee simple out- 
standing in a trustee should vest in the executor or administrator, 
and enacted that the aforesaid provision should only apply where 
the trustee died intestate. Its repeal, of course, does not re-enact 
the section repealed by it. 

(3.) This section, including the repeals therein, 
applies only in cases of death after the commencement 
of this Act, 



VII. — Trustees and Executors. 

31. — (1.) Where a trustee, either original or substi- Sect. 31. 
tuted, and whether appointed by a Court or otherwise, ^p^"^^^* 
is dead, or remains out of the United Kingdom for tees, veBtmg 
more than twelve months, or desires to be discharged ^^&5'^" 
from the trusts or powers reposed in or conferred on 
him, or refuses or is unfit to act therein, or is incapable 
of acting therein, then the person or 'persons nomi- 
nated for this purpose by the instrument, if any, 
creating the trust, or if there is no such person, or no 
such person able and willing to act, then the surviving 
or continuing trustees or trustee for the time being, or 
the personal representatives of the last surviving or 
continuing trustee, may, by writing, appoint another 
person or other persons to be a trustee or trustees in 
the place of the trustee dead, remaining out of the 
United Kingdom, desiring to be discharged, refusing 
or being unfit, or being incapable, as aforesaid. 

(2.) On an appointment of a new trustee, the 
nimiber of trustees may be increased. 

(3.) On an appointment of a new trustee, it shall 
not be obligatory to appoint more than one new 
trustee, where only one trustee was originally ap^ 
pointed, or to fill up the original nmnber of trustees, 
where more than two trustees were originally ap- 
pointed; but, except where only one trustee was 
originally appointed, a trustee shall not be discharged 
under this section from his trust unless there will be at 
least two trustees to perform the trust. 

(4.) On an appointment of a new trustee any 
assurance or thing requisite for vesting the trust pro- 
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C. A, 1881, perty, or any part thereof, jointly in the persons who 
Sect 81, are the trustees, shall be executed or done. 

(5.) Every new trustee so appointed, as well before 
as after all the trust property becomes by law, or by 
assurance, or otherwise, vested in him, shall have the 
same powers, authorities, and discretions, and may in 
all respects act, as if he had been originally appointed 
a trustee by the instrument, if any, creating the 
trust. 

(6.) The provisions of this section relative to a 
trustee who is dead include the case of a person 
nominated trustee in a will but dying before the tes- 
tator; and those relative to a continuing trustee 
include a refusing or retiring trustee, if willing to act 
in the execution of the provisions of this section. 

(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instnunent, if 
any, creating the trust, and shall have effect subject 
to the terms of that instrument and to any provisions 
therein contained. 

^8.) This section applies to trusts created either 
beiore or after the commencement of this Act. 

This section provides for the first time for the following cases : — 

1. "When a trustee ** remains out of the United Kingdom for 
more than twelve months." This is, perhaps, less convenient than 
the provision in common use which enables a trustee to be super- 
seded immediately on ** going to reside abroad," but the one use- 
fully supplements the other. 

2. When all the trustees retire simultaneously. (See Stones v. 
Rowtoriy 17 Beav. 308.) 

By sub-s. (1), supra^ the continuing trustees can appoint, and by 
Bub-s. (6) a retiring trustee can do what a continuinfi^ trustee can 
do, and there is nothing in the context in sub-s. (6) to limit the 
words "retiring trustee" to the singular number. See 13 & 14 
Vict. c. 21 (Lord Brougham's Act). 

3. When it is desired to increase or reduce the number of 
trustees. 

In particular cases the wording of the instrument containing the 
power has been held to authorize such increase or reduction. In 
meinertzhagen v. Davis, 1 Coll. 335, the appointment of three 
trustees in place of two, in Ee Breary, W. N. 1873, p. 48, of two in 
place of one, and in Re Poole Bathurst^s Estate, 2 Sm. & Giff. 169, 
of two in place of three, was upheld. In Cunningham to Wilson, 
W. N. 1877, p. 258, Jessel, M. E., said that he was not aware of 
any rule making it compulsory on the donees of a power when 
appointing new trustees to keep up the full number, except in the 
case of a charity, and that if a testator wished the number to be 
kept up he must expressly say so. This case was followed in West 
of England, See, Bank v. Murch, 23 Oh. D. 138, in which the appoint- 
ment of one trustee in the place of two, one of whom had disclaimed 
without acting, was upheld ; but it seems to be at variance with Earl 
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of Lonsdale v. Beckett y 4 De G. & Sm. 73, where the appointment, by c. A. 1881, 
a retiring trustee, of a sole trustee of an instrument oy which three Sect. 31. 

had originally been appointed, was held to be invalid; and its 

principle seems to be opposed to sub-s. (3), supra. The appointment 
of four trustees in the place of three, was held bad in Ex parte 
Davis, 2 Y. & 0. 0. C. 468. (See also Lewin on Trusts, 7th ed. p. 563 ; 
Chance on Powers, sect. 2568.) 

The court has repeatedly exercised a power analogous to that 
which is here conferred on persons having power to appoint. (See 
Lewin on Trusts, p. 564, and cases there cited ; Morgan & Chute's 
Chancery Acts, 5th ed. p. lOO.') 

Under Lord Oranworth's Act, the "court" was the Court of 
Chancery. The 28 & 29 Vict. c. 99, extended the jurisdiction to 
County Courts in certain cases. 

The phrase "personal representatives" has probably been 
adopted in order to avoid doubts whether the word " executor " 
would include an executor who declines to prove or to act. (See 
Earl of OranvUle v. McNetle, 7 Ha. 156.) 

For cases decided under the old law, see Lewin on Trusts ; and as 
to the principles by which the court is guided in selecting persons 
to be appointed trustees, see Be Tempest, L. B. 1 Ch. 485 ; and see 
Lewin on Trusts, and Morgan and Chute's Chancery Acts. 

Where the statutory power can be exercised, it is not proper to 
apply to the court. {Be John Gibbons' Trusts, W. N. 1882, p. 12 ; 
30 W. B. 287.) Such applications are liable to be dismissed with 
costs. {Be Oakden's Trusts, 26 S. J. 563.) But in a proper case 
the court will exercise its jurisdiction to appoint trustees under the 
Trustee Act, 1850, s. 32 ; as, for example, where the last surviving 
trustee has died, after committing a breach of trust which renders 
it inexpedient that new trustees should be appointed by his personal 
representatives. {Be Filling's Trusts, 27 S. J. 199.) 

If the persons in whom a joint power to appoint is vested cannot 
agree, the court will 'make the appointment. {Be Tempest, supra.) 

Persons who might have appointed new trustees under Lord 
Cranworth's Act may appoint new trustees under the present section, 
although the occasion whereby the vactmcy arises is now for the first 
time provided for. {Be Walker and Hughes' Contract, 24 Ch. D. 
698.) 

A decree for the administration of the trusts does not take away 
a power to appoint new trustees; but if the court should disapprove 
of the selection made, it will require the appointee to make a fresh 
nomination. {Be Oadd, 23 Ch. D 134.) 

As to the appointment of separate sets of trustees for separate 
shares of the trust property, see the Conv. Act, 1882, sect. 5, and 
note thereon, post. 

The S. L. Act, 1882, sects. 38 — 44, post, makes special provision 
as to trustees with reference to the purposes of that Act. 

Li the schedule to the Stamp Act, 1870, the words, " appointment 
of a new trustee," are not confined to appointments by deed; and it 
therefore seems that any appointment under this section will require 
a ten shilling stamp. 

32. — (1.) Where there are more than two trustees, Sect. 32. 
if one of them by deed declares that he is desirous of Retirement of 
being dischargea from the trust, and if his co-trustees 
and such other person, if any, as is empowered to 
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C. A. 1881, appoint trustees, by deed consent to the discharge of 
Sect. 32. ^i^Q trustee, and to the vesting in the co-trustees alone 
of the trust property, then the trustee desirous of being 
discharged shall be deen[ied to have retired from the 
trust, and shall, by the deed, be discharged therefrom 
under this Act, without any new trustee being ap- 
pointed in his place. 

(2.) Any assurance or thing requisite for vesting 
the Ixust property in the continuing trustees alone 
shall be executed or done. 

(3.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument, if 
any, creating the trust, and shall have effect subject to 
the terms of that instrmnent and to any provisions 
therein contained. 

Ok.) This section applies to trusts created either 
beiore or after the conamencement of this Act. 

Sect. 31, sub-8. (3), ante, enables the number of trustees to be 
reduced to not less than two, but the only case to which that pro- 
vision applies is that of a new appointment. The present section 
sanctions such reduction when no new appointment is made, but 
the retiring trustee must declare by deed his desire to be dis- 
charged. 

This provision will often be foimd useful. It enables trustees to 
effect without the aid of the court what the court has, until recently, 
often done imder proper circumstances. In Ee Stokes^ Trusts, L. E. 
13 Eq. 333, Lord Romilly appointed two continuing trustees to be 
sole trustees. This was followed by Jessel, M. E., in Be Harford's 
Trusts, 13 Ch. D. 135, and Ee Watson, 19 Ch. D. 384; and by 
V.-C. Malins in/?c Tatham's Trusts, W. N. 1877, p. 259 ; Ee Gibbin's 
Trusts, W. N. 1880, p. 99, and Ee Northrop, W. N. 1880, p. 184; 
29 W. E. 134. But in Ee Colyer, W. N. 1880, p. 131; 50 L. J. 
Ch. 79, Cotton, L. J., following his previous decision in Ee Nash, 
16 Ch. D. 503, refused to follow these cases. The anticipation 
expressed in the first edition, that in future the analogy furnished 
by this section would encourage the judges to take the more liberal 
view of their authority, has not been verified ; but Jessel, M. E., in 
Ee Aston, 23 Ch. D. 217, expressly stated that he adhered to his 
former opinion, though he intended to follow Ee Colyer, in order to 
avoid a difference in the practice of the judges of the court. 

As to vesting the trust property in the continuing trustees, see 
sect. 34, post. 

In wills and settlements comprising considerable property, the 
operation of this section will probably be excluded or modified. 

It is conceived that the words, "shall by the deed be discharged," 
do not make it necessary to include the whole transaction in a single 
deed. (See Warhurton v. Sandys, 14 Sim. 622, at p. 631.) ^e 
repetition of the words "by deed" before the word "consent" 
seems to show that the declaration and the consent may be contained 
in separate deeds, which would be read as one. But the more con* 
venient method will be to include the whole in one deed. 
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33. — (1.) Every trustee appointed by the Court of C. A. 1881, 
Chancery, or by the Chancery Division of the Court, Sect 83. 
or by any other court of competent jurisdiction, shall, Powers of 
as well before as after the trust property becomes by a^'^o^J^ 
law, or by assurance, or otherwise, vested in him, have court. 
the same powers, authorities, and discretions, and may 
in all respects act, as if he had been originally appointed 
a trustee by the instrument, if any, creating the trust. 

(2.) This section applies to appointments made either 
beiore or after the commencement of this Act. 

This is a re-enactment of tlie concluding part of sect. 27 of Lord 
Cranworth's Act, with the addition, that a new trustee appointed by 
a court shall acquire the powers conferred by the instrument creating 
the trust before the property is vested in him. But though he can 
apparently exercise or concur in exercising a power of sale, it does 
not follow that he has any power to convey. 

It is conceived that powers which are by their nature personal, 
imless they are expressly annexed to the office of trustee as such, 
are not within this section. Such are a discretion to give or with- 
hold consent in the case of marriage, or to alter the distribution of 
a testator's estate. In such cases, even the expression ^'said 
trustees " in a will would probably be held to be equivalent only to 
a repetition of the names of the designated trustees, and would not 
attach the discretion to the office. 

It has been suggested that this section will take effect where 
trustees are appointed in an action, and will obviate the need for a 
petition under the Trustee Acts. (Wolstenholme & Turner, Conv. 
Acts, 2nd ed. p. 76 ; 3rd ed. p. 84.) 

34. — (1.) Where a deed by which a new trustee is Sect. 34. 
appointed to perform airvr trust contains a declaration Vesting of 
by the appointor to the effect that any estate or interest iTnew^r^ 
in any land subject to the trust, or in any chattel so ^?^|^^ 
subject, or the right to recover and receive any debt or 
other thing in action so subject, shall vest in the persons 
who by virtue of the deed become and are the trustees 
for performing the trust, that declaration shall, without 
any conveyance or assignment, operate to vest in those 
persons, as joint tenants, and for the purposes of the 
trust, that estate, interest, or right. 

Notwithstanding the equivocal character of the words, '* bt/ virtue 
of the deed become and are the trustees for performing the trust, '* it 
will probably be held that such a declaration as in this sub-section 
mentioned suffices to vest the property in continuing as well as in 
new trustees. Perhaps the wo^s, ** by virtue of this deed," may be 
taken to qualify only the word " become. '* But it is the opinion of 
some conveyancers that the section cannot safely be relied upon in 
cases where the trust property comprises land, imless there are no 
continuing trustees. 

It is conceived that this section only enables the declaration to add 
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C. A. 1881, * ^^^ ^1^^ ^ ^ *i*l® wliicli is otherwise complete, and that it would 
Sect. 84. ' ^^^ enable property to be vested in new trustees which had passed 

wholly out of the legal control of the old ones. For general remarks 

upon the operation of the section, see note at end. 

(2.) Where a deed by which a retiring trustee is 
discharged under this Act contains such a declaration 
as is in this section mentioned by the retiring and con- 
tinuing trustees, and by the other person, if any, 
empowered to appoint trustees, that declaration shall, 
without any conveyance or assignment, operate to vest 
in the continuing trustees alone, as joint tenants, and 
for the purposes of the trust, the estate, interest, or 
right to which the declaration relates. 

(3.) This section does not extend to any legal estate 
or interest in copyhold or customary land, or to land 
conveyed by way of mortgage for securing money 
subject to the teust, or to any such share, stock, 
annuity, or property as is only transferable in books 
kept by a company or other body, or in manner pre- 
scribed by or under Act of Parliament. 

Equitable estates in copyholds, when already subsisting, pass by 
assignment under the former law, and will doubtless pass by such 
declaration as is contemplated in this section. It may Be a question 
whether, when no separate equitable interest is subsisting, and only 
legal copyholds are vested in trustees, such a declaration would 
pass a right similar to that which is acquired by a covenant to sur- 
render. As against the lord, no right seems to be acquired. 

Where a transfer of a trust estate, which comprises certftin of 
these excepted particulars, cannot be obtained, the court will by 
an order vest the trust estate in new trustees who have been duly 
appointed. (Re Harrison^ s Settlement Trusts^ W. N. 1883, p. 31.) 

(4,) For purposes of registration of the deed in any 
registry, the person or persons making the declaration 
shall be deemed the conveying party or parties, and 
the conveyance shall be deemed to be made by him or 
them under a power conferred by this Act. 

(5,) This section applies only to deeds executed after 
the commencement of this Act. 

In cases where a trustee is discharged from the trust, and, by 
reason of his absence or incapacity, his concurrence in transferring 
the property cannot be obtained, this section conveniently enables 
the trust property to be transferred without his concurrence. But 
where sudi concurrence can easily be obtained, there is no apparent 
motive to substitute a declaration for a conveyance ; and in all cases 
where the trust estate includes property in respect of which it is not 
desirable to place the trust upon the title, the old practice of conveying 
by a separate deed should still be adopted, and the declaration 
made imder this section, if any, should be limited to that part of 
the property to which the objection does not apply. But sect. 63, 
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8ub-s. (1), of the S. L. Act, 1882, ma^es it a doubtful question, (j, j^ jggi 
whether trusts which create interests by way of succession, can in Sect. 34. 
future be kept off the title. See remarks at end of note thereon, post '- — '—' 

The word " deed " is emphatic, and is contrasted with ttie word 
** writing" in sect. 31, ante. 

The mere appointment of new trustees does not, it is conceived, 
suffice to vest equitable estates in them. Equitable estates appear 
to need formal conveyance no less than legal estates {Tasker v. 
fSmally 3 My, & Cr. 63, at p. 70) ; and such conveyances need formal 
limitation of the estates conveyed (1 Prest. Abstr. 146), though the 
interests of the parties themselves may be sufficiency boui^d by any 
contract {Tasker v. Small, supra); but even a purchaser cannot, 
before conveyance, enforce his rightis against a stranger. {Be Uoghton 
V. Money, L. E. 2 Ch. 164.) 

In Dodson v. Powell, 18 L. J. Ch. 237, it was decided, not that 
equitable interests passed without conveyance to the new trustees 
upon their appointment, but that, there being nothing vested in the 
old trustees which they could convey, they could not be compelled 
to execute any conveyance. 

Since the declaration mentioned in this section deals only with 
trustees, and operates to vest the trust property in them as joint 
tenants, a doubt might be raised whether the section will take effect 
where only a single trustee is appointed in the place of a last retiring 
or single trustee. Such appointments are not favoured ; but if the 
appointment is valid, it would appear to be the better opinion that 
the properly could be vested in the new trustee under this section. 
Public policy woidd not be served by a contrary ruling, for the 
property could in the case sin)posed be vested in the sole trustee by 
ordinary conveyance. By Lord Brougham's Act (13 & 14 Vict. 
c. 21) the plural includes the singular, and, if this interpretation be 
adopted, the words " as joint tenants" would be treated as inopera- 
tive in the case supposed. 

The declaration implies no covenant against incimibrances by the 
retiring trustee, and, where such a covenant is appropriate, it 
diould still be inserted. 

By sect. 50, post, a person may now assign a chose in action to 
himself and another. 

Since the declaration is in effect a statutory conveyance, the usual 
notices should still be given where it includes a chose in action. 

As to vesting trust property belonging to religious bodies, see 
13 & 14 Vict. c. 28 ; of which sect. 5 was repealed by 38 & 39 Vict. 
c- 66. 

Searches in register counties may now in some cases be advisable 
in the name of the person empowered to appoint trustees, as well 
as of the trustees. 

The appointment of new trustees, and the vesting of property in 
them, are distinct matters within the Stamp Act, 1870; and it seems 
that a separate stamp is required in respect of each, notwithstanding 
the provision in sect. 78 of that Act, that a conveyance made **for 
effectuating " the appointment of a new trustee is not to be charged 
with a higher duty than ten shillings. (See Hadgett v. Commis- 
sioners of Inland Revenue, 3 Ex. D. 46.) The same principle seems to 
be applicable to cases where a trustee retires and no successor is 
appointed. 

35. — (1.) Where a trust for sale or a power of sale Sect 35. 
of property is vested in trustees, tliey may sell or con- i*ower fw 
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C. A. 1881, cur with any other person in selling all or any part of 
Sect. 85. the property, either subject to prior charges or not, 
pale to sell by and either together or in lots, by public auction or 
auction, &o. ^^ private contract, subject to any such conditions 
respecting title or evidence of title, or other matter, 
as the trustees think fit, with power to vary any con- 
tract for sale, and to buy in at any auction, or to 
rescind any contract for sale, and to re-sell, without 
being answerable for any loss. 

(2.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument 
creating the trust or power, and shall have effect 
subject to the terms of that instrument and to the pro- 
visions therein contained. 

(3.) This section applies only to a trust or power 
created by an instrument coming into operation after 
the commencement of this Act. 

This section was supplementary to Part I. of Lord Cran worth's 
Act. The whole of Lord Cranworth's Act has now been repealed, 
as from the 31st December, 1882, by the S. L. Act, 1882 ; see the 
Schedule to that Act, posi ; but by virtue of this section, the words 
" upon trust for sale," or ** with power to sell," will imply the forms 
commonly in use. 

Trustees having a power of sale might formerly have concurred 
with other vendors, though not expressly authorized so to do, if the 
trust property would thereby fetch a better price. See Cooper to 
Harlech, 4 Ch. D. 802, at p. 819, a case which in some measure 
weakens, or explains away, Rede v. Oakes, 4 De G. J. & S. 505. 
But the onus of showing that such method of sale was beneficial 
rested with the trustees. Trustees cannot concur with other lessors 
in making a single lease of adjoining properties. {Tolson v. Skeardy 
5 Ch. D. 19; and see note on the S. L. Act, 1882, sect. 19, post.) 

Ordinarily a trustee may concur with the owners of other interests 
in the same property, in making a sale of the whole. As to the 
apportionment of the purchase-money, see Morris v. Debenham, 
2 Ch. D. 540. 

. As to the distinction between a trust for sale and a power of 
sale vested in trustees, see Lewin on Trusts, ch. 18, s. 2; Jarman 
on Wills, ch. 19. 

As to the circumstances which will determine such a trust or 
power, see Lantshery v. Collier^ 2 K. & J. 709 ; Peters v. Leices and 
East Grinstead Railway, 18 Ch. D. 429; Re CottorCs Trustees and 
the School Board for London, 19 Ch. D. 624; Biggs v. Peacock, 
22 Ch. D. 284. 

Sect 86. 36. — (1.) The receipt in writing of any trustees or 
Tmetees' trustco for anv money, securities, or other personal 
receipts. property or effects payable, transferable, or deliver- 
able to ihem or him under any trust or power shall be 
a suflficient discharge for the same, and shall effectually 
exonerate the person paying, transferring, or deliver- 
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ing the same from seeing to the appKcation or being C. A. 1881, 
answerable for any loss or misapplication thereof. Sect 86. 

(2.) This section applies to trusts created either 
beiore or after the commencement of this Act. 

This is an extension of the corresponding provision in Lord 
Cranworth's Act, sect. 29, which only comprised ** money." 

All trustees who have not effectually disclaimed or retired ought 
to join in the receipt, even if they have already conveyed the estate 
to the co-trustees. (See Crewe v. Dicken, 4 Ves. 97.) But it has 
been held in Nicloson v. JFordsworth, 2 Swanst. 365, that a con- 
veyance may operate as a disclaimer. A purchaser, having paid his 
money to a third person by direction of the trustees, who, neverthe- 
less, signed the receipt, was protected {Hope v. Liddell, 21 Beav. 183; 
and see Locke v. Lomas, 5 De G. & Sm. 326 ; Ferrier v. Ferrier, 
11 L. B. It. 66, C. A.) ; but in ordinary cases such a mode of pay- 
ment is objectionable. 

As to trustees* receipts generally, see Lewin on Trusts, ch. 18, 
sect. 2 ; and Dart's Y. & P. ch. 13, sect. 3; and see note on the 
next following section. 

Money paid into court under the Lands Clauses Act, 1845, can 
be paid out to trustees entitled, without notice to the cestuis qui 
irustent. {Re Thomas' Settlement^ W. N. 1882, p. 7 ; 45 L. T. 746.) 

37. — (1.) An executor may pay or allow any debt Sect. 37. 
or claim on any evidence that he thinks sufficient. Power for 

(2.J An executor, or two or more trustees acting '^^V^ 
togetner, or a sole acting trustee where, by the instru- compound, 
ment, if any, creating the trust, a sole trustee is autho- 
rized to execute the trusts and powers thereof, may, if 
and as he or they think fit, accept any composition, or 
any security, real or personal, for any debt, or for any 
property, real or personal, claimed, and may allow 
any time for payment of any debt, and may com- 
promise, compound, abandon, submit to arbitration, 
or otherwise settle any debt, account, claim, or thing 
whatever relating to the testator's estate or to the 
trust, and for any of those purposes may enter into, 
give, execute, and do such agreements, instruments of 
composition or arrangement, releases, and other things 
as to him or them seem expedient, without being 
responsible for any loss occasioned by any act or 
thing so done by him or them in good faith. 

(3.) As regards trustees, this section appKes only if 
and as far as a contrary mtention is not expressed m 
the instrument, if any, creating the trust, and shall 
have effect subject to the terms of that instnmient and 
to the provisions therein contained. 

(4.) This section applies to executorships and trusts 
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C. A. 1881, constituted or created either before or after the com- 
^^^' ^"^^ mencement of this Act. 

This section takes tlie place of sect. 30 of Lord Cranwortli's Act. 
For an example of a compromise held to be good under that section^ 
see West of England, ^c. Bank v. Murch, 23 Ch. D. 138. 

It seems that in future the only question to be considered with 
reference to the conduct of an executor (or trustee) will be, whether 
he has acted in good faith or not : jyer Jessel, M. R., in Jones v. 
Owens, 47 L. T. 61, at p. 64. 

An executor cannot, though trustees may, be deprived of the 
powers given by this section. The enactment refers to trustees 
constituted by will as well as by deed. With regard to the use of 
the word " authorized," the question will arise, whether an express 
authority is needed, or whether the common form, "or the sur- 
vivors or survivor of them, &c., or other the trustees or trustee for 
the time being of these presents," will suffice to give a "sole" 
(which seems here to mean a single) trustee the powers of this 
section. Where the above cited form is used, and it is not desired 
that a single trustee should have the powers, an express declaration 
should be inserted to that effect. 

Since executors are considered at law as one person, the act of 
one is the act of all, and a release by one binds the rest ; and it has 
been held that if one executor settles an account, such settlement (if 
ho?id fide) will be good against the other executors, even if they 
dissent. {Smith v. Everett, 27 Beav. 446 ; Williams on Executors, 
pt. iii. bk. i. ch. 2.) But the rule, as regards co-trustees, is 
different, and a receipt by one of two trustees, even though he was 
also an executor, has been held not to be a sufficient discharge. 
{Lee V. Sankey, L. R. 15 Eq. 204.) On the same principle it would 
appear that the powers given to trustees by this section must be 
exercised by all of them, the words "two or more trustees actinfi^ 
together " being equivalent to " trustees not being fewer than two. 
In the case of a private trust, a majority of the trustees cannot bind 
the minority or the trust estate. {LukeY. South Kensington Hotel Co., 
11 Ch. D. 121.) Nor has the court jurisdiction to control a dis- 
sentient trustee in the exercise of a pure discretion, not coupled 
with a duty. (Tempest v. Lord Camoys, 21 Ch. D. 571.) 

It is doubtfiu whether this section would authorize the release of 
a right of entry accruing for the breach of a condition. Its language 
contains nothing which is e/usdem generis therewith, aU its terms 
having reference to disputed money claims. With respect to such 
riffhts, executors and trustees seem to remain subject to the former 
nde, independently of Lord Cranworth's Act, respecting compro- 
mises entered into by them; namely, that they might in such 
matters exercise their discretion, subject to having their action 
reviewed, and confirmed or disallowed, as the case might require, 
by the court, according as it should appear to have been for the 
benefit or oiiierwise of the estate. (Blue v. Marshall, 3 P. Wms. 
881.) It is doubtful whether this rule authorizes executors or 
trustees to enter into a compromise with one of themselves, even 
though the same should be beneficial to the estate. (See De Cordova 
v. De Cordova, 4 App. Cas. 692.) 

This section does not apply to administrators. 

Sect 38. 38. — (1.) Where a power or trust is given to or 
?f^®"*?,^^ vested in two or more executors or trustees lointlv, 

or more exe* J » ' 
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then, unless the contrary is expressed in the instru- C. A. 1881, 
ment, if any, creating the power or trust, the same Sect. 88. 
may be exercised or performed by the survivor or sur- cutora or 
vivors of them for the time being. tnwteeB. 

(2.) This section appKes only to executorships and 
trusts constituted after or created by instnmients 
coming into operation after the commencement of this 
Act. 

It is presumed that this section is designed to formulate the 
existinglaw, and to remove certain doubts that have been enter- 
tained. In Warhurton v. Sandys, 14 Sim. 622, it was held that 
surviving trustees could sell, even where there was an express direc- 
tion in the will by which the trust was created, that vacancies 
should be supplied within a specified time which had expired. 

As to sales by surviving trustees generally, see Dart's V. & P. 
ch. 13, sect. 3. 

The old rule, that a bare power given to two or more persons, and 
annexed neither to an estate nor to an office, does not survive, is 
not altered by this section, which only extends to powers vested in 
executors and trustees ; for it is conceived that a power or trust, 
in order to come within this section, must be vested m the executors 
or trustees, as such, so as to annex it to the office, and not to the 
individual; since something more than the possession of a bare 
power is needed to constitute a person a trustee. 

The old rules as to the survivorship of powers are conveniently 
stated in Farwell's Treatise on Powers, pp. 370 et seq. 

By the Conv. Act, 1882, sect. 6, the rule that powers survive on 
the death of a donee is extended to the case of a disclaimer by a 
donee. Whether the last-mentioned section, intentionally or other- 
wise, allows powers, annexed neither to an estate nor to an office, 
to survive 4ipon a disclaimer, will require consideration. (See note 
thereon, post.) 

VIII. — Married Women. 

39. — (1.) Notwithstanding that a married woman Sect. 39. 
is restrained from anticipation, the Court may, if it ^^^ZTj ^ d 
thinks fit, where it appears to the Court to be for her intereat of 
benefit, by judgment or order, with her consent, bind ^J^J^ 
her interest in any property. 

(2.) This section apphes only to judgments or 
oraers made after the commencement of this Act. 

Applications under this section must be made by summons at 
ehambers (sect. 69, sub-s. 2, post), and not on petition. {Ee LillwalTs 
Settlement Trusts, W. N. 1882, p. 6.) 

An order may be made under the powers given by this section, 
upon a petition intituled in the Settled Estates Act, 1877, without 
the petition being also intituled under the present Act. {Landfield 
V. Landfield, 30 W. E. 377.) 

It seems that this section was primarily intended to alter the law 
declared in Robinson v. Wheeltoright, 6 De G. M. & G. 535, where 
it was held that the court could not permit a married woman to 
alienate her restrained property, even to the manifest advantage of 
her estate. 
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C. A. 1881, I^ Hodges v. Hodges, 20 Ch. D. 749, Fry, J., made an order under 
Sect. 89. ^is section permitting alienation j but lie described the proceeding, 

not as binding the married woman's interest, but as removing the 

restraint : a strange synonym. 

In Tamplin v. Miller, W. N. 1882, p. 44, HaU, V.-C, permitted 
a married woman to compromise her claim upon a trust fund, as to 
her interest in which she was restrained from anticipation. In 
Musgrave v. Sandeman, 48 L. T. 215, effect was given to a compro- 
mise of an action, in virtue of which a married woman restrained 
from anticipation agreed to accept a lump stun in lieu of an annuity. 

The court has no power imder this section to remove the restraint 
simply, but only to bind the interest of the married woman for the 
purpose of permitting a disposition to be made which is for her 
benefit. {Re Warren's Settlement, W, N. 1883, p. 125 ; 52 L. J. 
Ch. 928.) 

The power will not be exercised if it appears that the real object 
is to pay the husband's debts with the wife's money. It must be 
clearly proved to the court that it will be for the married woman's 
personal benefit to accede to the application. Even the desire to 
pay her own debts will not of necessity suffice as a compliance with 
this condition. 

In Hodges v. Hodges {supra) the married woman was the wife of 
a domiciled Frenchman, and her French creditors, being unfamiliar 
with restraint on anticipation, " harassed " her. The circumstances 
were considered exceptional, and assistance was given. 

A married woman, having a life interest with restraint on antici- 
pation, being plaintiff in an action for the rectification of deeds on 
the ground of mistake, consented to pay the costs of all parties ; and 
the court, on the application of the defendant, with her consent, 
made an order binding her life interest for that purpose. {Sedgwick 
V. Thomas, 48 L. T. 100.) 

A mortgage debt was settled on a married woman for life without 
power of anticipation. She desired to provide funds for the purpose 
of emigration, and an order was made authorizing the sale of her 
life estate. {Re Flood's Trusts, 11 L. E. Ir. 355.) The report 
contcdns the order verbatim. This seems to be an extreme case. 

It is proper to accompany the application with at least the outline 
of a scheme, if it is sought to raise money ; and the court will pro- 
bably not consider it beneficial if the proposed rate of interest is 
excessive, or the terms onerous in other respects ; e,g., o, stipulation 
to mortgage a property and to insure a life by way of collateral 
security, would generally be deemed excessive. 

It seems that the court, by order made after the commencement 
of the Act, might, with the married woman's consent, validate a 
deed executed before the commencement of the Act purporting to 
bind her interest. 

It has been held by Fry, J., that the married womsm need not be 
separately examined as t^ her consent. {Hodges v. Hodges, supra,) 
Sed queer e; and, also, whether, if separate examination shoiild here- 
after be held to be necessary, the want of it would come within any 
of the cases provided for by sect. 70, post. In the more recent case 
of Musgrave v. Sandeman, supra, Pollock, B., directed the married 
woman to be separately examined. 

In Shipway v. Ball, 16 Ch. D. 376, Malins, V.-C, held that a 
married woman, being a minor, could not consent to waive her 
equiiy to a settlement. The same principle seems to apply to con- 
sents under this section. 
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The powers conferred by the S. L. Act, 1882, can be exercised by C. A. 1881, 
a married woman without application to the court, notwithstanding Sect, 39, 

that she is restrained from anticipation. (See sect. 61, sub-s. 6, of 

that Act, post. 

40. — (1.) A married woman, whether an infant or Sect. 40. 
not, shall by virtue of this Act have power, as if she ^^^^^f 
were unmarried and of full age, by deed, to appoint mam^ 
an attorney on her behalf for the purpose of executing '^®°^*^- 
any deed or doing any other act which she might her- 
self execute or do; and the provisions of this Act 
relating to instruments creating powers of attorney 
shall apply thereto. 

(2.) Tlus section applies only to deeds executed 
after the commencement of this Act. 

A deed executed by an attorney appointed by virtue of this 
section, will of course require to be separately acknowledged in all 
cases in which separate acknowledgment woidd be required if the 
deed were executed by the married woman; 

As to acknowledgments by married women, see now the Conv. 
Act, 1882, sect. 7, post. 

There seems to be nothing to prevent a married woman from 
irrevocably appointing an attorney. It therefore seems that, not- 
trithstandmg this section, income, as to which she is restrained from 
anticipation, ought not to be paid to an attorney. {Kenrick v. Woodj 
L. E. 9 Eq. 333.) Otherwise she might be able to evade the restraint. 
(See Stanley v. Stanley, 7 Ch. D. 589.) 

As to powers of attorney, see sects. 46 — 48, post ; and as to irre- 
vocable powers, see the Conv. Act, 1882, sects. 8 and 9, post. 



IX. — ^Infants. 

41. — ^Where a person in his own right seised of or Sect 41. 
entitled to land for an estate in fee simple, or for any i^^*°^i^. 
leasehold interest at a rent, is an infant, the land shall half of infant 
be deemed to be a settled estate within the Settled J7^^. ^^^i* 
Estates Act, 1877. 

The operation of this section wiU probably now be to a great 
extent superseded by sects. 59 and 60 of the S. L. Act, 1882, post. 

Previously to this enactment the courts had no power to sell an 
infant's lands, except under special statutes, such as the Partition 
Acts. (See Calvert v. Godfrey, 6 Beav. 97; Blacklow v. Laws, 
2 Ha. 40 ; Dart's V. & P. c. 21, s. 5.) 

By sect. 4 of the Settled Estates Act, 1877 (which re-enacted 
sects. 2 and 4 of the Act of 1856), the court can authorize leases of 
settled estates. The interpretation clause includes among settled 
estates, "all hereditaments of any tenure, and all estates or interests 
in any such hereditaments which are the subject of a settlement." 

By sect. 16 of the same Act (which re-enacted sect. 11 of the Act 
of 1856) the court has power to authorize a sale of a settled estate, 
or of timber, not being ornamental timber. 

c. o 
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C. A. 1881, By sects. 46 and 49 of the same Act (which re-enacted and ex- 
Sect 41. tended sects. 32 and 36 of the Act of 1856) tenants for life, or the 

guardians of infant tenants for life, are empowered to grant leases ; 

and though the fact of making an infant's estate a " settled estate " 
does not necessarily make an infant owner in fee a " tenant for 
life," it has been thought that the power given to the guardians of 
infant tenants for life will be extended to the guardians of in&uit 
owners in fee. This difficulty, however, is laid at rest by sects. 6, 
59 and 60 of the S. L. Act, 1882, post, which give to a tenant for 
life power to grant leases, and give to some person to be appointed 
by the court, on the application of the guardian or next friend of an 
infant owner, the powers that may be exercised by a tenant for life. 

Sect. 46 of the Settled Estates Act, 1877, excepts the jjrincipal 
mansion house from the power of leasing; but this restriction is 
removed by sect. 6 of the 8. L. Act, 1882, post, subject to the con- 
ditions imposed by sect. 15 of the same Act. 

So far as regards a leasehold interest to which an infant is 
entitled, the Settled Estates Act, 1877, is applicable (see sect. 2 of 
that Act) ; but it is not clear that sect. 59 of the S. L. Act, 1882, 
includes such interests. See note thereon, post. 

The case of an infant who is entitled subject to a gift over on his 
death under age is within this section. {Re lAdddl, W. N. 1882, 
p. 183; 31 W. E. 238.) 

Sect 42. 42. — (1.) If and as long as any person who would 
Managemait but for this sGction be beneficially entitled to the 

of land and - - --. .^^^ ,-. 



receipt and possession of any land is an infant, and being a 

application woman is also unmarried, the trustees appointed for 

during this purposo bv the settlement, if any, or if there are 

minority. nonQ SO appointed, then the persons, if any, who are 

for the time being under the settlement trustees with 

power of sale of the settled land, or of part thereof, 

or with power of consent to or approval of the exercise 

of such a power of sale, or if there are none, then any 

persons appointed as trustees for this purpose by the 

Court, on the application of a guardian or next niend 

of the infant, may enter into and continue in possession 

of the land; and in every such case the subsequent 

provisions of this section shall apply. 

This section does not apply to the case of infants who are con- 
tingently entitled to possession. As to the case of female infants, 
see note, infra. 

If land IS given on trust for sale, with a trust of the rents and 
profits until sale in favour of a specified person, such person, until 
the land is sold, is *' beneficially entitled to the possession of* the 
land, within the meaning of this Act. See sect. 2, sub-s. (iii.), ante. 
In other cases of land given in trust for sale, sect. 43 applies, and 
express powers of management ought to be inserted. 

(2.) The trustees shall manage or superintend the 
management of the land, with fidl power to fell timber 
or cut underwood from time to time in the usual course 
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for sale, or for repairs or otherwise, and to erect, pull C. A. 1881, 
dowiij rebuild, and repair houses, and other buildings p^Q^* ^' 
and erections, and to continue the working of mines, 
minerals, and quarries which have usually been worked, 
and to drain or otherwise improve the land or any 
part thereof, and to insure against loss by fire, and to 
make allowances to and arrangements with tenants 
and others, and to determine tenancies, and to accept 
surrenders of leases and tenancies, and generally to 
deal with the land in a proper and due course of 
management ; but so that, where the infant is impeach- 
able for waste, the trustees shall not commit waste, 
and shall cut timber on the same terms only, and 
subject to the same restrictions, on and subject to 
which the infant could, if of full age, cut the same. 

(3.) The trustees may from time to time, out of the 
income of the land, including the produce of the sale 
of timber and underwood, pay the expenses incurred 
in the management, or in the exercise of any power 
conferred by this section, or otherwise in relation to 
the land, and all outgoings not payable by any tenant 
or other person, and shall keep down any annual sum, 
and the interest of any principal sum, charged on the 
land. 

This section does not authorize the trustees to expend corpus in 
expenses of management. If the income should be insufficient, 
recourse may be had to the court, which has jurisdiction to direct 
money for repairs to be raised by mortgage or otherwise. {Re 
Jackson, 21 Ch. D. 786.) 

(4.) The trustees may applv at discretion any 
income which, in the exercise oi such discretion, they 
deem proper, according to the infant's age, for his or 
her maintenance, education, or benefit, or pay thereout 
any money to the infant's parent or guardSan, to be 
applied for the same purposes. 

(5.) The trustees shall lay out the residue^ of the 
income of the land in investment on securities on 
which they are by the settlement, if any, or by law, 
authorized to invest trust money, with power to vary 
investments ; and shall accumulate the income of the 
investments so made in the way of compoimd interest, 
by from time to time similarly investing such income 
and the resulting income of investments; and shall 
stand possessed of the accumulated fund arising from 

o2 
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C. A. 1881, income of the land and from investments of income 
^^^' ^' on the trusts following (namely) : 

(i.) If the infant attains the age of twenty-one 
years, then in trust for the infant ; 

This applies even if the infant has only a life interest. But see 
remarks on the corresponding provision in sect. 43, note on sub- 
s. (2) thereof, post, 

(ii.) If the infant is a woman and marries while an 
infant, then in trust for her separate use, inde- 
pendently of her husband, and so that her 
receipt after she marries, and though still an 
infant, shall be a good discharge ; but 
(iii.) If the infant dies while an infant, and being a 
woman wdthout having been married, then, 
where the infant was, under a settlement, 
tenant for life, or by purchase tenant in tail or 
tail male or tail female, on the trusts, if any, 
declared of the accumulated fund by that set- 
tlement ; but where no such trusts are declared, 
or the infant has taken the land from which the 
accumulated fund is derived by descent, and 
not by purchase, or the infant is tenant for an 
estate in fee simple, absolute or determinable, 
then in trust for the infant's personal repre- 
sentatives, as part of the infant's personal 
estate ; 
but the accumulations, or any part thereof, may at any 
time be applied as if the same were income arising in 
the then current year. 

(6.) Where the infant's estate or interest is in an 
undivided share of land, the powers of this section 
relative to the land may be exercised jointly with 
persons entitled to possession of, or having power to 
act in relation to, the other undivided share or shares. 
(7.) This section applies only if and as far as a con- 
trary intention is not expressed in the instrument 
under which the interest of the infant arises, and shall 
have e£Pect subject to the terms of that instrument and 
to the provisions therein contained. 

(8.) This section applies only where that instru- 
ment comes into operation after the commencement of 
this Act. 

The case of a married woman, being an infant, is not within this 
section. Sub-s. 5, (ii.), supra, deals only with the application of 
past accumulations at the time of the female infanrs marriage, 
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upon which event they become payable, and the powers of the C. A. 1881, 
trustees cease. After marriage, the case is provided for by the Sect. 42. 
S. L. Act, 1882 ; see sect. 61 of Ihat Act, and note thereon, post, '• — *— 

It is presumed that the provisions relating to the accumulations 
of a female infant's income, contained in sub-s. 5, (ii.), will not 
interfere with the operation of ttie Infants' Settlements Act (18 & 19 
Yict. c. 43), under which the trustees would take the accumulated 
fund. In such a case it might be prudent for persons paying the 
accumulations to take a receipt bom from the married mfant and 
from the trustees of her settlement. 

Though sub-sects. (7) and (8) seem to contemplate only cases in 
which the interest of the infant arises under an instrimient, the 
section will probably be held to apply to cases where he takes by 
descent. 

43. — (1.) Where any property is held by trustees Sect 48. 
in trust for an infant, either for life, or for any AppUcation 
greater interest, and whether absolutely, or con- ^^J^f^*^* 
tingently on his attaining the age of twenty-one years, property of 
or on the occurrence of any event before his attaining ^aiS^iMuioe, 
that age, the trustees may, at their sole discretion, pay *<'• 
to the infant's parent or guardian, if any, or other- 
wise apply for or towards the infant's maintenance, 
education, or benefit, the income of that property, or 
any part thereof, whether there is any other fund 
applicable to the same purpose, or any person bound 
by law to provide for the infant's maintenance or 
education, or not. 

This section replaces sect. 26 of Lord Cranworth's Act. It em- 
bodies a change suggested by the principle laid down in Re George, 
6 Ch. D. 837, where it was decided that, though maintenance might 
be giyen out of the income of a fund to which an infant was con- 
tingently entitled (see Be Cotton, 1 Ch. D. 232), it could not be 
so giyen if the infant, on attaining the age of vesting, would not 
be entitled to the intermediate income. 

If the gift is contingent, the intermediate income does not belong 
to the legatee, but it may, under this sub-section, be applied for his 
maintenance during infancy. If the gift is absolute, but is liable 
to be defeated, the intermediate income cannot, under this sub- 
section, be applied in maintenance, because it gives maintenance 
only in cases where, imder the next following sub-section, the 
residue of the income is to be accumidated ** for the benefit of 
the person who ultimately becomes entitled to the property" from 
which it arises; but in the case supposed the infant, though entitled 
only defeasibly to the corpus, is indefeasibly entitled to the income ; 
so that, under the present sub-section, the income cannot be applied 
in maintenance, because otherwise, under the next sub-section, the 
infant's estate would be deprived of the accumulations to which he 
is indefeasibly entitled. (See Re Buckley's Trusts, 22 Ch. D. 583.) 
Wills and settlements contcdning gifts in this form should therefore 
contain also an express power of maintenance. 

In Re Breeds' Will, 1 Ch. D. 226, an imsuccessful attempt was 
made to apply the provisions of Lord Oranworth's Act in respect of 
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C. A. 1881, maintenance after an infant had attained majority, the fund not 
Sect. 43. being payable until the attainment of the age of twenty-five. 

In Re Cotton^ 1 Ch. D. 232, Jessel, M. E., expressed an opinion 

that the word "guardian" in Lord Cranworth's Act included the 
father, as guardian by nature. 

When the case of Re George came before the court on a previous 
occasion (W. N. 1876, p. 298 ; 25 W. E. 182) it was held that the 
rule, that income of a fund g^ven by a parent or a person in loco 
parentis payable at a future time is applicable for maintenance, does 
not apply to cases in which the donor has otherwise provided for 
maintenance. 

(2.) The trustees shall accumulate all the residue 
of that income in the way of compound interest, by- 
investing the same and the resulting income thereof 
from time to time on securities on which they are by 
the settlement, if any, or by law, authorized to invest 
trust money, and shall hold those accumulations for 
the benefit of the person who ultimately becomes 
entitled to the property from which the same arise ; 
but so that the teustees may at any time, if they think 
fit, apply those accumulations, or any part thereof, as 
if the same were income arising in the then current 
year. 

In Re Buckley^ s Trusts^ 22 Ch. D. 583, which was decided under the 
corresponding section of Lord Cranworth's Act, it was held that the 
direction to accumulate the residue of the income for the benefit of 
the person who ultimately becomes entitled to the property, does not 
apply to accumulations of income arising under an absolute gift 
liable to be defeated by death under twenty-one years. 

The words in sub-s. (1), "either for life, or for any greater 
interest," are newly added in this Act. A corresponding addition 
was required in the present sub-section, which has not been made ; 
with the result that, when this section is relied upon in the case of 
an infant tenant for life, the accumulations will go, not to the 
infant himself, but to the ''person who ultimately becomes entitled to 
the property " from which they arise. If such person cannot be 
ascertained until the death of the tenant for life, the accumulation 
must apparently be continued during the whole of the life estate. 
Wills and settlements creating such lue interests should, as formerly, 
contain a proper direction as to the destination of the accumula- 
tions. 

It appears that the accumtdations are not to be added to the 
corpus, so that no person will be entitled to the income of them, 
after the attainment of majority by the infant, until some person 
has " ultimately become entitled to the propeirty." This seems to 
suggest a means of evading the provisions of Thellusson's Act ; 
unless it should be held that the intermediate income is undis- 
posed of. 

The corresponding provisions of sect. 42, ante^ are more reason- 
able. See note on sub-s. (5), (i), thereof. 

(3.) This section appKes only if and as far as a con- 
trary intention is not expressed in the instrument 
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under which the interest of the infant arises, and shall C. A. 1881, 
have effect subject to the terms of that instrument and ^^^' ^' 
to the provisions therein contained. 

(4.) This section applies whether that instrument 
comes into operation before or after the commence- 
ment of this Act. 



X. — ^Rentcharges and other Annual Sums. 

44.— (1.) Where a person is entitled to receive out Beet 44. 
of any land, or out of the income of any land, any Remedieefor 
annual sum, payable half-yearlj or otherwise, whether J^^,^ 
charged on the land or on the mcome of the land, and ci^arged on 
whether by way of rentcharge or otherwise, not being 
rent incident to a reversion, then, subject and without 
prejudice to all estates, interests, and rights having 
priority to the annual simi, the person entitled to 
receive the same shall have such remedies for re- 
covering and compelling payment of the same as are 
described in this section, as far as those remedies 
might have been conferred by the instrument imder . 
which the annual sum arises, but not further. 

By 18 & 19 Vict. c. 15, s. 12, all life annuities or rentcharges 
granted otherwise than by marriage settlement (or by will, see s. 14), 
are void as against purchasers, &c. unless registered. 

The words of the present sub-section, " or out of the income of any 
land," seem to include the case of an annuity secured upon a rent 
incident to a reversion; for such annuiiy is not incident to a reversion. 

Bent is divided by Littleton (sect. 213) into rent service, rent 
charge, and rent seek. 

Bent service includes rent incident to tenure, commonly called 
chief rent or quit rent, and rent incident to a reversion ; and it may 
be distrained for by the common law. Kent granted in considera- 
tion of the enfranchisement of copyholds, by virtue of 6 & 7 Vict, 
c. 23, s. 2, is thereby expressly declared to be rent service, and to 
be parcel of and appendant and appurtenant to the manor of which 
the enfranchised copyholds were parcel. Rentcharge is a rent 
issuing out of land, but not incident to the tenure or to the rever- 
sion upon any estate of the person liable to pay it, but which is 
made distrainable by eicpress contract (**by force of the writing 
only, and not of common right." litt. sect. 217). Kent seek was 
a rent similar to the latter, but not distrainable (ibid.) ; and might 
arise (1) by the grant of a rentcharge unaccompanied by a power 
of distress ; (2) by the severance of a rent service from ihe tenure, 
or the reversion, to which it was incident ; or (3) by the release of 
a power of distress which once existed (Shep. T. 253). 

A rent granted for equality of partition among coparceners is 
distrainable at common law without any express power of distress. 
(Finch, Law, p. 156.) 

Bents seek were made distrainable by 4 Geo. 2, c. 28, s. 5, which 
is still in force. 
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C. A. 1881, The effect of the last-mentioned Act, and of- the present section. 
Sect. 44. i8» that rents are now most obviously, in reference to the essential 

distinctions between them, divisible into — (1) chief rents ; (2) 

rentcharges, and (3) rents incidents to a reversion ; which accords 
with the division proposed elsewhere. (SuprOy p. 2.) 

A rent charge may be granted out of a term of years. (Co. 
Litt. 147 b.) 

Only the king has had power, since Quia Emptor es (18 Edw. 1), 
to reserve a rent incident to tenure ; t.^., to tenure, as distinguished 
from and unaccompanied by any reversion, which is tenure in fee 
simple. (Fitzh. N. B. 210 0.) But the reservation of a rent upon 
a conveyance in fee will be construed as creating a rent, i.e., a 
rentcharge or rent seek. {Per curiam^ Newcomh v. Harvey, Carth. 
161, at p. 162.) As to the reservation of chief rents before the 
statute, see Litt. sect. 216. 

(2.) If at any time the annual sum or any part 
thereof is unpaid for twenty-one days next after the 
time appointed for any payment in respect thereof, 
the person entitled to receive the annual sum may 
enter into and distrain on the land charged or any 

Sart thereof, and dispose according to law of any 
istress found, to the intent that thereby or otherwise 
the annual sum and all arrears thereof, and all costs 
and expenses occasioned by non-payment thereof, may 
be fully paid. 

(3.) Ii at any time the annual sum or any part 
thereof is unpaid for forty days next after the time 
appointed for any payment in respect thereof, then, 
although no legal demand has been made for payment 
thereof, the person entitled to receive the annual sum 
may enter into possession of and hold the land charged 
or any part thereof, and take the income thereof, 
until thereby or otherwise the annual sum and all 
arrears thereof due at the time of his entry, or after- 
wards becoming due during his continuance in posses- 
sion, and all costs and expenses occasioned by non- 
payment of the annual sum, are fully paid ; and such 
possession when taken shall be without impeachment 
of waste. 

The owner of a rentcharge granted by a tenant in fee simple, free 
from incxmibrances, has power imder this sub-section to expel from 
actual possession a tenant for years holding under a demise subse- 
quent to the rentcharge. This power is a remedy which ** might 
have been conferred by the instrument under whicn the annual sum 
arises;" see sub-s. (i.), supra; and the fact that, by sect. 2, 
sub-s. (iii.), ante, " possession includes receipt of income," does not 
prevent it from also including possession. 

(4.) In the like case the person entitled to the annual 
charge, whether taking possession or not, may also by 
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deed demise the land charged, or any part thereof, to C. A. 1881, 
a trustee for a term of years, with or without impeach- ^^^' ^' 
ment of waste, on trust, by mortgage, or sale, or 
demise, for all or any part of the term, of the land 
charged, or of any part thereof, or by receipt of the 
income thereof, or by all or any of those means, or by 
any other reasonable means, to raise and pay the 
annual sum and all arrears thereof due or to become 
due, and all costs and expenses occasioned by non- 
payment of the annual sum, or incurred in compelling 
or obtaining payment thereof, or otherwise relating 
thereto, including the costs of the preparation and 
execution of the deed of demise, and the costs of the 
execution of the trusts of that deed ; and the surplus, 
if any, of the money raised, or of the income received, 
under the trusts of that deed shall be paid to the 
person for the time being entitled to the land therein 
comprised in reversion immediately expectant on the 
term thereby created. 

The x)ower to demise conferred by this sub-section is not in accord- 
ance witb the usual practice, and seems to be dangerous. There is 
nothing to show that a term might not be created by virtue of it, 
capable of being enlarged into a fee simple by virtue of sect. 65, 
post. Thus the owner of the rentcharge might practically dispose 
of the fee simple, merely by reason that the rent, though not de- 
manded, had become in arrear for forty days. This indirectly gives 
to the owner of a rentcharge in fee an everlasting power of sale, 
which is very much more stringent, as regards the conditions under 
which it is to arise, than the power of sale given to mortgagees by 
sect. 19, ante. The power will probably be excluded, by virtue of 
sub-s. (5), tnfraj upon future creations of rentcharges. 

The question may also arise, whether, since the terms to be 
created under this section are interests in the nature of uses to 
arise upon a contingency, which contingency is not such as must 
necessarily happen withm the time limited by the rule against 
perpetuities, the power is not simply void ; or at least, whether it 
could be exercised after the expiration of the time limited by the 
rule. By virtue of sub-s. (1), supra^ the power will not have any 
greater validity than it would have had if it had been conferred by 
the instrument creating the rentcharge. 

(5.) This section applies only if and as far as a 
contrary intention is not expressed in the instrument 
imder which the annual sum arises, and shall have 
effect subject to the terms of that instrument and to 
the provisions therein contained. 

(6.) This section applies only where that instrument 
comes into operation after the commencement of this 
Act. 

It must be remembered that rentcharges created by appointment 
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C. A. 1881, uaiglit be held to date from the creation of the power, not from its 
Sect. 44. exercise. The Act cannot safely be relied upon, where the inBtm- 

ment creating the power was executed before the commencement 

of the Act. 



Sect. 45. 

Bedemption 
of quitrents 
and other 
perpetual 
charges. 



45. — (1.) Where there is a quitrent, chief -rent, 
rentcharge, or other annual sum issuing out of land (in 
this section referred to as the rent), the Copyhold Com- 
missioners shall at any time, on the requisition of the 
owner of the land, or of any person interested therein, 
certify the amount of money in consideration whereof 
the rent may be redeemed. 

For the division of rents, see note on sect. 44, sub-s. (1), ante. 
The Copyhold Commissioners are now merged in the Land Com- 
missioners for England, created by the S. L. Act, 1882. (See sect. 48 
of that Act, post.) 

(2.) Where the person entitled to the rent is abso- 
lutely entitled thereto in fee simple in possession, or is 
empowered to dispose thereof absolutely, or to give an 
absolute discharge for the capital value thereof, the 
owner of the land, or any person interested therein, 
may, after serving one month's Jiotice on the person 
entitled to the rent, pay or tender to that person the 
amount certified by the Commissioners. 

This section seems not to apply where the person entitled is under 
any disability. Coverture is not for this purpose a disability, in 
the case of women married after the 31st December, 1882, or, so far 
as regards ** rents" held by a subsequently accruing title, in the 
case of women married before that date. (See the Married 
Women's Property Act, 1882, ss. 2, 6, post.) 

If a rent in fee simple should be included in a settlement, the 
question may arise whether the tenant for life is a person " em- 
powered to dispose thereof absolutely " within the meaning of this 
sub-section. Though he has power to sell the rentcharge, he is not 
the person to whom a payment or tender of the purchase-money 
shomd be made. See the S. L. Act, 1882, sect. 22, post. 

(3.) On proof to the Commissioners that payment 
or tender has been so made, they shall certify that the 
rent is redeemed under this Act ; and that certificate 
shall be final and conclusive, and the land shall be 
thereby absolutely freed and discharged from the 
rent. 

If, on the tender, acceptance is refused, there is nothing in the 
section to oblige the owner of the land, or any other person, when 
the rent has been redeemed, to pay the '^capittil value" to the 
person formerly entitled to the rent. 

The land wiU, of course, be discharged only in so far as the person 
to whom the tender is made was enticed to dispose of the rent. It 
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cannot be supposed that the Oommissioners are to investigate and Q, A. 1881, 
fuiallj adjudicate upon the title. Sect. 45. 



^4.) Every requisition under this section shall be in 
writing ; and eveiy certificate under this section shall 
be in writing, sealed with the seal of the Commissioners. 

(5.) This section does not apply to tithe rentcharge, 
or to a rent reserved on a s^e or lease, or to a rent 
made payable under a grant or licence for building 
purposes, or to any sum or paymqnt issuing out of land 
not being perpetual. 

" Rent reserved on a sale '' seems to mean a rentcharge created on 
occasion of a sale, in whole or part discharge of the consideration 
therefor ; though such a creation is very improperly styled a reser- 
vation. The only rent which admits of heing "reserved," is rent 
incident to a reversion; which can never be "perpetual," because 
no particular estate can be perpetuaL 

Kentcharees may lawfully be created upon a sale for full and 
hondjide valuable consideration of land to charitable uses. (See 27 
& 28 Vict. c. 13, s. 4.) 

(6.) This section applies to rents payable at, or 
created after, the commencement of this Act. 
(7.) This section does not extend to Ireland. 



XI. — ^Powers op Attorney. 

46. — (1.) The donee of a power of attorney may, gect. 46. 
if he thinks fit, execute or do any assurance, instru- Execution 
ment, or thing in and with his own name and signa- S'f J^^^f 
ture and his own seal, where sealing is required, by 
the authority of the donor of the power ; and every 
assurance, instrument, and thing so executed and done 
shall be as effectual in law, to all intents, as if it had 
been executed or done by the donee of the power in 
the name and with the signature and seal of the donor 
thereof. 

(2.) This section applies to powers of attorney 
created by instruments executed either before or after 
the commencement of this Act. 

Sections 8 and 9 of the Cony. Act, 1882, must be read in con- 
nection with this and the two following sections. The following is 
an outline of the salient points in these enactments : — 

1. The present section permits execution in the name, &c. of 

the attorney. 

2. Sect. 47, in all bond fide dealings, whether with or by attorneys, 

protects the person so dealing, although the power of attorney 
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C. A. 1881 may, without the knowledge of such person have heen deter- 

Sect. 46. ' mined by the death, &o. of the principal. 

3. Sect. 8 of the Cony. Act, 1882, validates in favour of purchasert^ 

acts done under a power of attorney given for valuable con- 
sideration^ and in the instrument creating it expressed to he 
irrevocable. This does not depend upon the absence of notice. 

4. Sect. 9 of the same Act validates in favour of purchaser s, acts 

done under any power of attorney (not necessarily given for 
valuable consideration) which in the instrument creating it is 
expressed to be irrevocable /or a fixed specified time not ex- 
ceeding one year from the date. This also does not depend 
upon the absence of notice. 

5. Sect. 48 of the present Act permits powers of attorney to be 

deposited at the Central Office of the Supreme Court. 

A power of attorney is, at common law, unaer ordinary circum- 
stances, revocable at will, and is ipso facto revoked by the death of 
the principal. 

Bare authorities or powers cannot be delegated to an attorney, 
and an executor having authority to sell or lease cannot appoint an 
attorney for the purpose. Nor can an attorney himself act by an 
attorney ; nor can a person enabled to do a thing only by special 
custom (as an infant to make a feoffment by the custom of gavel- 
kind) do it by attorney. (See Combers CasCy 9 Rep. 75, at p. 76.) 

An attorney may be appointed for a special purpose, such as to 
make or take liveiy of seisin (Co. Litt. 52 a) ; and generally a man 
can do by attorney what he can do in his own right. A copyholder 
may siirrender or be admitted by attorney. A man may execute a 
deed by attorney, and may constitute an attorney with a general 
power to sell his lands and goods, or to sue in omnibus causu motis 
et movendis, (1 Salk. 96.) The same rules now extend to married 
women, so far as they are applicable. (See sect. 40, and note 
thereon, ante.) 

Persons who for other purposes are disabled in law may com- 
monly be attorneys for the purpose of delivering seisin on a feoff- 
ment. (Co. litt. 52 a.) 

The authority must be strictly pursued, and therefore one of two 
attorneys cannot act alone ; and if one dies the power does not sur- 
vive, nor can one act on the refusal of his co-attorney, nor can an 
authority given to three jointly or severally be executed by two 
jointly. (Co. Litt. 112 b, 113 a, 181 b.) 

Formerly, if an attorney acted in his own name, not expressing 
that he was acting as attorney, the act was void ; and therefore 2 
an attorney, having authority to execute leases, purported to make 
a lease in his own name, it was void. (9 Rep. 76 b, 77 a.) In 
Frontin v. Small, 1 Stra. 705; 2 Lord Raym. 1418, it was even 
held that a lease executed by an attorney in her own name, though 
expressed to be ** for and in the name of" the principal, was void, 
and that no action on the covenants lay against the attorney. The 
present section alters the law upon this point. 

So long as the execution was done by the attorney substantially 
as the act of the principal, not as his own act, it was sufficient. In 
Wilks V. Backy 2 East, 142, the signature **For J. B. {the prin- 
cipal)f M. W. {the attomey),"^^ was held sufficient. 

Before the enactment of this section a lease could be executed on 
behalf of a lunatic by the conunittee, using his own name and seal. 
{Lawrie v. Lees^ 7 App. Cas. 19.) 

A lease made by an agent of a lessor must be executed in the 
name of the lessor ; otherwise the agent may be held personally 
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liable, even though the instrument should be expressed to be made C. A. 1881, 
" for and on behaH of " the principal. {Norton v. Herron, 1 C. & Sect 46 ' 

P. 648 ; Ey. & M. 229 ; Tanner v. Christian, 4 E. & B. 591.) This '- '-- 

seems still to be the law. 

As regards copyholds, an attorney may surrender either in his 
own name or in me name of his principal. (Scriv. Cop. 4th ed. p. 
128.) 

The principal and not the attorney ought still to be named party 
to a deed executed under a power of attorney. And though, by 
virtue of the present section, the execution will be valid if the 
attorney should execute in his own name, this course would be 
inconvenient. The practice formerly in use ought to be continued. 

47. — ("l.) Any person making or doing any pay- Sect. 47. 
ment or act, in good faith, in pursuance of a power of ^?^^*^^ 
attorney, shall not be liable in respect of the payment attom^ 
or act by reason that before the payment or act the ^^^u^^®' 
donor oi the power had died or become lunatic, of notice of 
imsound mind, or bankrupt, or had revoked the power, ^^' *®- 
if the fact of death, lunacy, unsoimdness of mind, 
bemkruptcy, or revocation was not at the time of the 
pajTnent or act known to the person making or doing 
the same. 

The odd phrase, *^ shall not he liable in respect of the payment" 
seems to mean, that he shall not be liable to pay the money a second 
time, after having once paid it under such circumstances as, in the 
absence of the contingencies specified in this sub-section, would 
have given him a good discharge at common law. 

(2.) But this section shall not affect any right 
against the payee of any person interested in any 
money so paid; and that person shall have the like 
remedy against the payee as he would have had 
against the payer if the payment had not been made 
by him. 

(3.) This section applies only to pajrments and acts 
mside and done after the commencement of this Act. 

The marginal note seems to be incomplete. The phrase ^'in 
piirsuance of a power of attorney," which is copied with a slight 
variation from 22 & 23 Vict. c. 35, s. 26, would naturally apply 
only to acts done by the attorney, not to the acts of persons deiumg 
with him. But attorneys often receive money, while they compara- 
tively seldom pay it. If payments made to attorneys should be 
held not to come within this section, its provision wHl have little 
practical effect. The words were probably meant to include all 
dealings with, or by, sm attorney, in reliance upon the validity of a 
power. This view is strengthened by the lang^uage of sub-s. (2). 

The section extends the protection given by 22 & 23 Vict. c. 35, 
8. 26, to trustees, executors, and administrators, acting bond fide in 
piirsuance of a power of attorney, so as to apply generally ; and it 
provides for lunacy, unsoundness of mind and bankruptcy, in addi- 
tion to death and revocation ; and in the saving clause (sub-s. 2), it 
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C. A. 1881, 

Sect. 47. 



Sect. 48. 

Depoeit of 

origfinal 

instniments 

creating 

powers of 

attorney. 



substitutes the rights of persons "interested in" for those of persons 
" entitled to " money paid. 

By virtue of the present section, no purchaser is now concerned, 
before paying or parting with the fini control over his purchase- 
money, to ascertain that the vendor survived the date of the execu- 
tion of a conveyance which he has executed by attorney. But the 
purchaser cannot pay, if he has actual notice that the vendor did 
not survive. By the Conv. Act, 1882, sects. 8 and 9, post, the power 
may, in the instrument creating it, be expressed to be irrevocable, 
either absolutely (if given for valuable consideration) or for a 
fixed time not exceeding a year (whether given for value or not) ; 
in which case a purchaser will not be prejudicially affected even by 
actual notice that the vendor did not so survive, or by actual notice 
of any other fact which would otherwise have revoked the power. 

.48.— (1.) An instrument creating a power of attor- 
ney, its execution being verified by affidavit, statutory 
declaration, or other sufficient evidence, may, with 
the affidavit or declaration, if any, be deposited in 
the Central Office of the Supreme Court of Judi- 
cature. 

(2.) A separate file of instruments so deposited shall 
be kept, and any person may search that file, and 
inspect every instrument so deposited, and an office 
copy thereof shall be delivered out to him on request. 

(3.) A copy of an instrument so deposited may be 
presented at the office, and may be stamped or marked 
as an office copy, and when so stamped or marked 
shall become and be an office copy. 

(4.) An office copy of an instrument so deposited 

shall without further proof be sufficient evidence of 

the contents of the instrument and of the deposit 

thereof in the Central Office. 

The deposit of a document purporting to be a power of 
attorney at the Central Office of course gives it no validity or 
authenticity which it would not otherwise have had; and office 
copies will only prove (1) the fact that a certain document was 
deposited ; (2) the fact that it contains such and such matters. 

(5.) General Rules may be made for purposes of 
this section, regulating the practice of tne Central 
Office, and prescribing, with the concurrence of the 
Commissioners of Her Majesty^s Treasury, the fees to 
bo taken therein. 

(6.) This section applies to instruments creating 
powers of attorney executed either before or after the 
commencement of this Act. 

The practice of filing instruments under this section is becoming 
common. 
For the only rule hitherto made under this section^ see post 
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C. A. 1881, 

XII. — Construction and Effect of Deeds and '- — '— 

OTHER Instruments. 

49.— (1.) It is hereby declared that the use of the Use of word 
word grant is not necessary in order to convey tene- ^^Sy. 
ments or hereditaments, corporeal or incorporeal. 

(2.) This section applies to conveyances made before 
or after the commencement of this Act. 

Operative words in deeds are in modem times construed liberally, 
80 as to give effect to the intention of the parties as far as possible. 
** Benigne facienda sunt interpretationes chartarum^ propter simpli' 
citatem laicorum, ut res magis valeat qudm per eat. Verba intentioni 
et non e contra dehent inservire. Deeds intended, and made, to 
operate one way, may operate another way if the intention of the 
parties cannot take place imless they operate a different way from 
what they were intended. Judges ought to be curious and subtle 
to invent reasons and means to make acts effectual, according to 
the just intention of the parties. More consideration is to be had 
for title substance, to wit, the passing of the estate according to the 
intent of the parties, than the shadow, to wit, the manner of 
passing it." (1 Prest. Conv. 182, citing the judgment of the 
Court of 0. P. in JRoe v. Tranmarr, Willes, 682, at p. 684.) The 
cases are collected in the notes to Chester v. Willan, 2 Wms. 
Saund. 283. * 

Previously to the passing of this Act the word " grant " was not 
necessary to pass things lying in grant {Shove v. Pincke, 5 T. E. 124, 
310; Haggerston v. Hanhuryj 5 B. & C. 101); and now, by the 
8 & 9 Vict. c. 106, s. 2, all corporeal tenements and hereditaments, 
as regards the conveyance of the immediate freehold thereof, are 
deemed to be in grant as well as in livery. The word " grant '* will 
still be appropriate, where it is intended to imply covenants declared 
by statute to be implied by its use. See the Lands Clauses Act, 
1845 (8 Vict. c. 18), s. 132. 

The word "grant" (concesst) was always one of the largest and 
most beneficial to the purchaser that coidd be used, and was 
suitable to every kind of assurance. (Co. Litt. 301 b.) The pro- 
priety of superseding it in practice by the ugly and vague, word 
" convey " is very questionable. 

50. — (1.) Freehold land, or a thing in action, may Sect. 60. 
be conveyea by a person to himself jointly with another Conveyance 
person, by the like means by which it might be con- hLwSfJ^c. 
veyed by him to another person ; and may, in like 
manner, be conveyed by a husband to his wile, and by 
a wife to her husband, alone or jointly with another 
person. 

(2.) This section applies only to conveyances made 
after the commencement of this Act. 

By the common laW; husband and wife are regarded as only one 
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C A 1881 P®^®^^ J ^^^ therefore no conveyance of property wliicli admits of 
Sect. 60 ' "®^gi ^8 between other people, conveyed inter vivos, could take 

!_ effect from the husband to the wife. The wife could not convey to 

her husband, partly for the same reason, but also because, h&ng 
under coverture, she could not convey at all. But the husband 
could declare a trust in his wife's favour ; and therefore he could 
convey freeholds to her by conveyance operating imder the Statute 
of Uses. And by the same artii5.ce he could convey freeholds to 
himself jointly with any other person or persons. 

In the case of freeholds the present section obviates the necessity 
of conveying to a grantee to uses. 

Lord St. Leonards' Act (22 & 23 Vict. c. 35), s. 21, enables any 
person to assign personal property, by law assignable, including 
chattels real, directly to himself and another person or persons or 
corporation by the like means as he might assign the same to 
another ; and the present section extends the ability to the case of 
choses in action. 

But the present section does not enable a man to assim lease- 
holds to his wife, or a woman to assign leaseholds to her husband. 
The Married Women's Property Act, 1882, seems to contain nothing 
to enable such assignments to be made. It is conceived that, in 
sect. 1, subs. (1), of that Act, post, the effect of the words, "in the 
same maimer as if she were a feme sole," is to prevent the marital 
right from attaching to property when it has been assigned, not to 
validate methods of assignment which would otherwise be invalid. 
But it is difficult to say how far the common law doctrine of the 
identity of husband and wife wiU be held to have been superseded 
by that Act, or what consequences will be held to follow thereupon. 
(See Mander v. Harris, 24 Ch. D. 222.) 

The power is not restricted to conveyances by one person. Two 
may convey to themselves and another. 

Disentailing assurances must still be made by means of convey- 
ances to uses. 

Sect. 61. 51. — (1 .) In a deed it shall be sufficient, in the limi- 
Words of tation of an estate in fee simple, to use the words in 
^OT i^^. *^® simple, without the word heirs ; and in the limita- 
tion of an estate in tail, to use the words in tail with- 
out the words heirs of the body; and in the limitation 
of an estate in tail male or in tail female, to use the 
words in tail male, or in tail female, as the case requires, 
without the words heirs male of the body, or heirs 
female of the body. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

As to how far the word heirs was formerly necessary in the limi- 
tation of a fee simple, see pp. 44, 45, ante. As to how far it was 
necessary in the limitation of a fee tail, see p. 62. 

Since this section refers only to deeds, it does not generally apply 
to customary assurances of copyholds. 

It is conceived that the statutory words are only applicable in 
substitution for the old word heirs^ and as words of limitation ; and, 
therefore, that they are not applicable as words of succession in a 
conveyance to a corporation sole. (See p. 46, ante,) 
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It is conceived that the complete omission of all words of limita- C. A. 1881 
tion in a deed would prevent ** all the estate " of a grantor seised in Sect. 61.' 

fee simple, or fee tail, from passing by the conveyance under sect. 

63, sub-s. (1), post. Otherwise this section would be purely 
nugatory. Moreover, sect. 63 seems, like the "all the estate'' 
clause, which it is intended to supersede, to refer, not to defects in 
the words of limitation, but to defects in the *' general words " and 
similar additional matter which, previously to the coming into 
operation of the present Act (see sect. 6, ante) were usually appended 
to the parcels. It has never been contended that the **aU the 
estate " clause would heal a defect in the words of limitation. 

The words fee simple seem to mean here fee simple absolute. It 
is not clear whether the section was intended to apply to the limita- 
tion of modified fees. But fee simple " in his large sense " (Co. 
litt. 19 a) includes all modified fees which are capable of subsisting 
at common law. The section probably applies to the limitation of 
a determinable fee {vide supra, p. 48) ; this being strictly in the 
nature of a modification superinduced upon a fee simple absolute, 
which might as well be superinduced upon it when limited in one 
way as in another. The same remark does not apply to conditional • 
fees or to qualified fees simple. ( Vide supra, pp. 54 and 57.) The 
section applies to base fees arising by express limitation. 

52. — (1.) A person to whom any power, whether Sect. 62. 
coupled with an interest or not, is given may by deed Powerssimpiy 
release, or contract not to exercise, the power. ^ ^^ 

(2.) This section applies to powers created by in- 
struments coming into operation either before or after 
the commencement of this Act. 

The following is an outline of the provisions relating to the 
survivorship, disclaimer, and release of powers, contained in the 
present Act and the Conv. Act, 1882 : — 

1. Sect. 38, ante, contemplates and permits the exercise of powers 

by surviving executors or trustees, 

2. Sect. 6 of the Conv. Act, 1882, post, contemplates and permits 

the exercise of powers by the remaining or continuing donees, 
after disclaimer of the powers by one or more of the original 
donees. This section makes no express mention of executors 
or trustees. 

3. The present section contemplates and permits the total extinc- 

tion of powers. 

It seems to be inherent in the notion of a disclaimer, that it 
should only be capable of being executed by a person who has 
never intermeddled with or purported to exercise the powers which 
he disclaims. This remark does not apply to a release. 

It seems clear that the words "by deed" govern **or contract*' 
as well as " release ; " so that a contract not under seal is not within 
this section. 

Since the case of Edwards v. Slater, Hardr. 410; Tudor, L. C. E. P. 
3rd ed. 368, a power coupled with an interest has been com- 
monly styled "appendant" or "in gross," according as the exer- 
cise of the power could, or could not, affect the interest with 
which it was coupled; and a power not coupled with any interest 
has been commonly styled " collateral." Before that case those 
terms were not used with any precision or consistency. Nothing 

c. r 
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C. A* 1881, seems to be gained by adopting them ; especially as they never 
Sect. 52. possessed any peculiar appropriateness to the senses in which they 
^ were used. 

Before the coming into operation of the present Act, a power 
coupled with an interest could have been released by the donee, 
unless such release would be in Tiolation of a duty to exercise the 
power or to keep it on foot. 

A power not coupled with any interest could not be released. 

A covenant not to exercise a power which the donee could release 
would, before the Act, have operated as a release. 

There seems to be nothing in the Act to alter this last rule. It 
is also conceived that a "contract not to exercise" a power which 
could not be released but for this section, will take effect as a 
release. 

For a singular example of the use to which this section has been 
put, see Shirley v. Fishery W. N. 1882, p. 128 ; 47 L. T. 109. 

It is conceived that, notwithstanding coverture, a married woman 
may now release a power not coupled with an interest ; and that 
her separate acknowledgment of the release is unnecessary. It is 
conceived that in the case of a power coupled with an interest, 
€w;knowledgment will still be necessary under 3 & 4 Will. 4, c. 74, 
s. 77, as amended by the Conv. Act, 1882, sect. 7, post. 

There is, perhaps, some doubt whether this section enables the 
donee of a power to release it in violation of a duty to preserve it. 
But the better interpretation seems to be, that the section only 
entitles the donee to release a power not coupled with an interest, 
to the same extent as before the Act he might have released a power 
coupled with an interest. It follows that trustees cannot release, 
and thereby extinguish, under this section powers which are coupled 
with a duty { Waller v. Ker, L. E. 1 8c. App. 11) ; though, imder 
the Conv. Act, 1882, sect. 6, post, they may disclaim powers, and 
thereby leave the exercise of the powers to the remaining or con- 
tinuing trustees. Where the power is not only vested in trustees, 
but is of a nature to imply a personal confidence in the particular 
individuals, such trustees can neither release, nor disdaim, the 
power. {Re Eyre, W. N. 1883, p. 163 ; 49 L. T. 259.) 

This section does not clear up the doubt, whether a bond or 
covenant by the donee of a testamentary power to exercise it in 
a particular way, is valid; as to which, see Palmer v. Locke, 15 
Ch. D. 294. 

On the distinction between a power properly so called, though 
only a bare power, and a mere authority, as a power of attorney, 
see Chance on Powers, sects. 1218, 2148. 

As to the disclaimer of powers, and their survivorship after dis- 
claimer, see the Conv. Act, 1882, sect. 6, post. 

It is to be observed that powers conferred by the S. L. Act, 
1882, are incapable of assignment or release. See sect. 50 of that 
Act, post. 



Sect. 63. 

Constmction 
of supple- 
mental or 
annexed deed. 



53. — (1.) A deed expressed to be supplemental to a 
previous deed, or directed to be read as an annex 
thereto, shall, as far as may be, be read and have effect 
as if the deed so expressea or directed were made by 
way of indorsement on the previous deed, or contained 
ft full recital thereof. 
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2.) This section applies to deeds executed either C. A. 1881, 
■ore or after the commencement of this Act. ^®*' ^• 



This section seems to make no change in the law. In some cases 
a deed written bookwise and afterwards annexed to a previous deed 
of similar shape and fashion affords a more convenient expedient 
than indorsement. The section may possibly make the practice for 
the future more common by causing a mistaken impression that it 
has become more secure. 

The section mentions only deeds. The proposed practice might 
usefully be applied to partnership agreements not under seal, wmch 
are not uncommon and often require modification, and are usually 
so written that indorsement is impossible. It is conceived that the 
practice may safely be adopted in such cases. 

It may be doubted whether a recital implied in a supplemental 
deed, would be implied in a third deed expressed to be supplemental 
to the latter. In such cases, the third deed should be expressed to 
be supplemental to both. 

54. — (1.) A receipt for consideration money or Sect. 64. 
secmities in the body of a deed shall be a sufficient Receipt in 
discharge for the same to the person paying or deliver- oient. 
ing the same, without any further receipt for the same 
being indorsed on the deed. 

(2.) This section applies only to deeds executed after 
the commencement of this Act. 

The receipt in the body of the deed at law operated as an absolute 
estoppel. {Rowntree v. Jacob , 2 Taunt. 141; Baker v. Dewey ^ 
1 B. & C. 704.) 

In equity there was no estoppel ; but the receipt was evidence of 
the pajonent imtil the payment was disproved, the alleged payee 
being at liberty to offer evidence in disproof. ( Wilson v. Keating^ 
27 Beav. 121 ; and on appeal, 4 De G. & J. 588.) 

The cases before Wilson v. Keating only show, that the receipt 
might be impugned for the purpose of letting in the vendor* s lien for 
the unpaid purchase-money. The judgments in Wilson v. Keating 
(see, in particular, Lord Romilly, M. B., 27 Beav. at p. 126), which 
carried the principle a good deal further, show that this case was 
decided under a misapprehension of the earlier cases. At the same 
time there is little doubt that, apart from the present section, which 
does not seem to interpose any obstacle, the ruling of Wilson v. 
Keating would be followed. 

The meaning of this section seems to be, that a receipt in the 
body of the deed shall, as evidence of payment in favour of the 
person alleged to have paid, have as sufficient an effect as such a 
receipt, together with the usual indorsed receipt, woidd previously 
have had. Since a discharge to the person paying, would equally 
be a discharge to his representatives, whether in title or personal, 
these also are equally within the benefit of the evidence. 

56. — (1.) A receipt for consideration money or Sect. 66. 
other consideration in the body of a deed or indorsed ^^^*^. 
thereon shall, in favour of a subsequent purchaser, not dorsed, evi- 

p2 
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C. A. 1881, having notice that the money or other consideration 

Sect. 55. thereby acknowledged to be received was not in fact 

denoe for paid or given, wholly or in part, be sufficient evidence 

^^S^r! of the payment or giving of the whole amount thereof. 

(2.) This section applies only to deeds executed 

after the commencement of this Act. 

This always was the rule, both at law and in equity, so far as the 
purchaser had no notice. The receipt in the body of the deed, 
which was invariably present, operated as an absolute estoppel at 
law ; and the purchaser, it' he had taken for valuable consideration 
(see as to the meaning of " purchaser," sect. 2, sub-s. viii. ante) 
without notice, was protected in equity. But hitherto the absence 
of the usual indorsed receipt, or its presence in an unusual place, 
would, under some circumstances, have given a purchaser construc- 
tive notice of the nonpayment and deprived hun of his equitable 
defence. This will no longer be the case. It seems that **not having 
notice" means **not having actual notice," and that ** sufficient 
evidence " means " conclusive evidence^" 

Sect. 66. 56. — (1.) Where a solicitor produces a deed, having 
^^^r^- ^ *^^ body thereof or indorsed thereon a receipt for 
dor8ed,autho. Consideration money or other consideration, the deed 
ment to^*^' being executed, or the indorsed receipt being signed, 
soUcitor. by the person entitled to give a receipt for that con- 
sideration, the deed shall be sufficient authority to the 
person liable to pay or give the same for his paying or 
giving the same to the solicitor, without the solicitor 
producing any separate or other direction or authority 
in that behalf from the person who executed or signed 
the deed or receipt. 

(2.) This section applies only in cases where con- 
sideration is to be paid or given after the commence- 
ment of this Act. 

'' It may, I think, be considered as established, that the posses- 
sion of the executed conveyance, with the signed receipt for the 
consideration money indorsed, is not in itself an authority to the 
solicitor of the vendor to receive the purchase-money." {Per Lord 
Chelmsford, Viney v. Chaplin^ 2 De G. & J. 468, at p. 477 ; and see 
£x parte Swinbanks, 1 1 Ch. D. 525.) 

This section is of great practical importance, because, on pay- 
ment being made to a duly authorized agent of the vendor, the 
latter's claim and lien for the purchase-money is gone. The section 
validates the acts of a statutory agent of the vendor in this behalf, 
subject to certain conditions, viz., — 

(1.) The agent must be a solicitor. It is uncertain whether the 

want of a certificate would be a disqualification. (See Sparling v. 

BreretoUf L. B. 2 Eq. 64.) It is still more imcertain what would be 

. the consequence, if the person making the payment had notice of 

the want. 

(2.) He must produce a deed containing, or having indorsed on 
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it, such receipt as in the section mentioned. The execution of the C. A. 1881, 
deed, and the signature of the receipt, must of course be authentic. Sect. 56. 

(3.) The section speaks only of "consideration money or other 

consideration,^^ i.e, the consideration, whether money or money's 
worth, is only authorized to be paid in specie. There is nothing 
to authorize the statutory agent to accept payment of money by 
cheque (as to the validity of which, see Jones v. Arthur, 8 Dowl. Pr. 
442) ; and such payment cannot scrfely be accepted widiout express 
authority from the principal. Probably, if the cheque should not 
be honoured, the solicitor (statutory agent) accepting it without 
express authority would become liable to the vendor. And if the 
cheque should be honoured, but the proceeds not duly accounted 
for, it might be contended that the purchaser, not having complied 
strictly with the statutory conditions, which require payment of 
"the same," i.e, the ** money," on production of the deed, would 
not be discharged from the vendor's claim; since, even granting 
the banker who cashes the cheque to be the agent of the purchaser 
for making the payment in money, the section seems to have no ap- 
plication to his acts, as he makes the payment upon the authority 
of the cheque alone, without any reference to the deed. But it is 
notprobable that such a contention would be supported. 

This section does not enable a vendor to give any greater 
authority to a solicitor to receive the purchase-money than he 
might have given without it, but only enables such authority to be 
implied as might have been given expressly. Since trustee vendors 
could not properly authorize their solicitor to receive the purchase- 
money, their solicitor cannot claim to receive it under this section. 
{Bellamy and Metropolitan Board of Works, 24 Ch. D. 387, where 
Cotton and Bowen, L.JJ., diss. Baggallay, L.J., in the Court of 
Appeal, overruled the decision of Kay, J., in the court below.) 

57. Deeds in the form of and using the expres- Sect. 67. 
sions in the forms given in the Foiu'th Schedule to this Sufficiency of 
Act, or in the like form or using expressions to the like F^th^ 
effect, shall, as regards form and expression in relation Schedule. 
to the provisions of this Act, be sufficient. 

This section seems to be superfluous. If the forms, interpreted 
in the light of the Act, are sufficient in themselves to effect their 
design, there is no obvious necessity to enact that they shall be 
sufficient ; and if they are not sufficient in themselves, there seems 
to be nothing in this section to give them more validity than they 
would otherwise have. This may be illustrated by the note on 
Form (C), sect. 27, p. 171, ante. It is possible that a solicitor 
making use of the forms might be protected from liability, in case 
of a disaster arising from their use. 

58. — (1 .) A covenant relating to land of inheritance. Sect. 68. 
or devolving on the heir as special occupant, shall he ^^f?*?*® ^ 
deemed to be made with the covenantee, his heirs and &^ ^^' 
assigns, and shall have effect as if heirs and assigns iThiBmar- 

^ J ginalnot4 

were expressed. propeiiy re- 

(2.) A covenant relating to land not of inheritance, uitettothe^ 
or not devolving on the heir as special occupant, shall ^ction.^^*"^ 
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be deemed to be made with the covenantee, his 
executors, administrators, and assigns, and shall have 
effect as if executors, administrators, and assigns were 
expressed. 

(3.) This section applies only to covenants made 
after the commencement of this Act. 

This section seems to be founded upon some misapprehension. 

It is probable, and seems to have been taken for granted by high 
authority (Wolstenholme & Turner, Conv. Acts, 3rd ed. p. 106), 
that the only covenants referred to, are those which "run with the 
land." But the naming of the heir, as covenantee, never had any 
effect upon his right to the benefit of such covenants {Lougher v. 
Williams, 2 Lev. 92) ; unless as evidence that the covenant was 
intended to endure beyond the life of the particular person nsimed 
as covenantee ; which might be shown equally well by naming the 
executor ; in which case Uie heir, not the executor, would take the 
benefit of the covenant. (Ibid.) It might be contended that such 
a covenant cannot now, even by the clearest manifestation of inten- 
tion, be confined to the lives of the parties. But such a condusion 
would be so absurd, that ** deemed" will probably be taken to mean 
" in the absence of any declaration to the contrary." The assigns 
likewise could sue upon such covenants, even at common law, 
although not named (Co. litt. 385 a) ; at all events, in such cases 
as The Prior* s Case, (cited in Spencer* s Case, 5 Rep. 16 a, at p. 18 a), 
where the benefit of the covenant runs with the land and the cove- 
nantor is a stranger. And though it is doubtful whether at common 
law the benefit of a covenant by a lessee would pass to an assign of 
the reversion, there is no reason to suppose that the naming of the 
assign of the reversion in the covenant had any effect upon his 
right to sue. 

What is the effect of the present enactment is not clear. " The 
result seems to be that it will be prudent that all covenants relating 
to land where the burden is intended to run with the land should be 
made by the covenantor for himseU and his assigns." (Wolsten- 
holme & Turner, ubi supra,) But the section refers only to the 
covenantee, and seems, therefore, to have no bearing upon covenants 
made "/or his assigns** by a covenantor, (See the second resolution 
in Spencer* s Case, supra,) 

The naming of the assigns of the covenantee is often confused 
with the naming of the assigns of the covenantor ; and the way in 
which the latter ought to be named is often misunderstood. 

The same rules are applicable to the executors, administrators 
and assigns of the covenantee, in the case of a covenant made for 
the benefit of a leasehold reversion, as are applicable to the heirs 
and assigns of the covenantee, in the case of a covenant made for 
the benefit of a reversion of inheritance. 

59. — (1.) A covenant, and a contract imder seal, 
and a bond or obligation under seal, though not ex- 
pressed to bind the heirs, shall operate in law to bind 
the heirs and real estate, as well as the executors and 
administrators and personal estate, of the person 
making the same, as if heirs were expressed. 
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(2.) This section extends to a covenant implied by C. A. 1881, 
virtue of this Act. S^^^- g^- 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the covenant, 
contract, bond, or obligation, and shall have effect 
subject to the terms of the covenant, contract, bond, 
or obligation, and to the provisions therein contained. 

(4.) This section appKes only to a covenant, con- 
tract, bond, or obligation made or implied after the 
commencement of this Act. 

This section only facilitates the remedy, without enlarging the 
riff his, of the specialty creditor by bond or covenant. 

By the common law, real estate descending to the heir by in- 
heritance was not liable for simple contract debts of the ancestor ; 
nor was it liable even for specialty debts, unless in the deed creating 
the specialty the heirs were expressed to be bound. (Shep. T. 369.) 
If the heir was so expressed to be bound, he was bound in respect 
of all lands descending to him from the ancestor in fee simple ; but 
not, after the statute De Bonis, in respect of lands descending in 
fee tail, because, though these latter descended by inheritance, the 
power of the owner, post prolem suscitatam, to charge lands held for 
a conditional fee, was taken away by the statute. Estates pur 
autre vie do not descend to the heir by inheritance, but only go to 
him (when he is properly named in the grant) as special occupant ; 
and they were not, until after the Statute of Frauds, liable even 
for specialty debts, by which the heir y^sB bound in respect of lands 
descending to him in fee simple. {Doe v. Lux ton, 6 T. E. 289, at 
p. 291 .) Copyholds were similarly not liable, until the 3 & 4 WilL 4, 
c. 104. (1 Scriv. Cop. 4th ed. p. 48.) 

The claim of the specialty creditor was liable to be defeated by 
a devise of the realty. The Statute of Fraudulent Devises (3 & 4 
Will. & M. c. 14) gave bond creditors an action of debt against 
the devisee, not being a devisee for the payment of debts. This 
Act, having been made perpetual by 6 & 7 Will. 3, c. 14, was re- 
pealed, but substantially re-enacted and extended to covenants, by 
11 Geo. 4& 1 Will. 4, c. 47. 

The Statute of Frauds (29 Car. 2, c. 3) s. 12, amended by the 
14 Oeo. 2, c. 20, made estates pur autre vie deviseable ; and enacted 
that, if not devised, they should be chargeable in the hands of the 
heir as assets by descent, as in case of lands in fee simple ; and in 
default of a special occupant, should go to the personal representa- 
tives and be assets in their hands. These enactments were repealed 
by the Wills Act (7 Will. 4 & 1 Vict. o. 26) s. 2, but substantially 
re-enacted by ss. 3 and 6. 

The distinction between specialty and simple contract debts was 
abolished in respect of debts contracted by any person being at the 
time of his death a trader, by 47 Geo. 3, c. 74 ; the provisions of 
which Act were repealed, but re-enacted and amendea, by the Act 
11 Geo. 4 & 1 Will. 4, c. 47, above referred to. These provisions 
having been superseded by those of 32 & 33 Vict. c. 46, hereinafter 
mentioned, are now repealed. 

The 3 & 4 Will. 4, c. 104, made all freehold, customaryhold, and 
copyhold estates, assets to be administered in courts of equil^ for 
the payment of simple contract as well as of specialty debts ; but 
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C. A. 1881, with priority in favour of specialty creditors. This prioriiy was 
Sect. 59. abolished by 32 & 33 Vict. c. 46, s. 1 ; which enacted that, in the 

administration of the estate of every person dying after the Ist 

January, 1870, no debt of such person shall be entitled to priority 
by reason that it is a specialty debt, but that all the creditors, as 
well specialty as simple contract, shall be treated as standing in 
equal degree, and be paid accordingly out of the assets, whether 
such assets are legal or equitable. But the creditor by simple 
contract, and the creditor by any specialty in which the heirs were 
not named, had no right of action directly against the heir or 
devisee, and could enforce their claim only by means of an ad- 
ministration suit in equity; or, after the coming into operation of 
the Judicature Acts, an administration action. Tfibe latter will now, 
in the absence of special provision to the contrary in the deed 
under which they claim, be able to sue directly. Creditors by simple 
contract must stHl take proceedings for administration ; as to which, 
see Eules Sup. C. 1883, Ord. LV. 

It is possible that the phrase ** contract imder seal," which 
seems in this section to be somehow distinguished from " covenant," 
was meant to include stipidations in deeds which do not actually 
use the word " covenant," such as provisoes for redemption, agree- 
ments, declarations, and the like. This intention seems to have 
more point in sect. 60, posty where the phrase also occurs, than in 
the present section. But it is conceived that the "contracts" in 
question are in fact covenants. The old phrase, " Provided always, 
and it is hereby agreed and declared," probably was derived from 
a confusion between the ancient mortgages upon condition, and 
the more modern mortgages subject to a contract for re-conveyance 
upon redemption. Since the coming into operation of the present 
Act, a practice has sprung up in some quarters of cutting the phrase 
short at "Provided always;" — ».e., shortening it by omitting its 
most essential feature, the words which directly import a contract. 
But the words, " provided always," though they are not properly so 
used, may by themselves imply a covenant. (Prest. Shop. T. 122, 123.) 

Sect. 60. 60. — (1.) A covenant, and a contract under seal, 
EflFect of and a bond or obligation under seal, made with two or 

covenant with • • -. ^ ^ , 

two or more moro jointly, to pay money or to make a conveyance, 
jointly. Qj. ^Q ^Q any other act, to them or for their benefit, 

shall be deemed to include, and shall, by virtue of this 
Act, imply, an obligation to do the act to, or for the 
benefit of, the survivor or survivors of them, and to, or 
for the benefit of, any other person to whom the right 
to sue on the covenant, contract, bond, or obligation 
devolves. 

(2.) This section extends to a covenant implied by 
virtue of this Act. 

(3.) This section applies only if and as far as a 
contrary intention is not expressed in the covenant, 
contract, bond, or obligation, and shall have effect 
subject to the covenant, contract, bond, or obligation, 
and to the provisions therein contained. 
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(4.) This section applies only to a covenant, con- C. A. 1881, 
tract, bond, or obligation made or implied after the Sect 60. 
commencement of this Act. 

This section does not extend to all covenants made with cove- 
nantees jointly, but only to cases in which the covenantees, besides 
being the persons entitied to sue upon the covenant, are also the 
persons to or for whose benefit the act is to be done. It seems to 
render unnecessary the insertion of, " the survivors or survivor of 
them, their or his assigns, or the heirs, executors, or administrators 
of such survivor," and similar expressions, to denote the persons 
other than those originally specified, who may require a stipulation 
to be performed, when such persons are also the persons who may 
sue the person liable to perform it, if he should make default. 

61. — (1.) Where in a mortgage, or an obligation for Sect. 61. 
payment oi money, or a transfer of a mortgage or of Effect of 
such an obligation, the sum, or any part of the sum, joiL^^-^^ 
advanced or owing is expressed to be advanced by or c<>^*» *<^- 
owing to more persons than one out of money, or as 
money, belonging to them on a joint account, or a 
mortgage, or such an obligation, or such a transfer is 
made to more persons than one, jointly, and not in 
shares, the mortgage money, or other money, or 
money's worth for the time being due to those persons 
on the mortgage or obligation, shall be deemed to be 
and remain money or money's worth belonging to 
those persons on a joint account, as between them and 
the mortgagor or obligor ; and the receipt in writing 
of the survivors or last survivor of them, or of the per- 
sonal representatives of the last smrvivor, shall be a 
complete discharge for all money or money's worth 
for the time being due, notwithstanding any notice to 
the payer of a severance of the joint account. 

(2.) This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage, or 
obligation, or transfer, and shall have effect subject to 
the terms of the mortgage, or obligation, or transfer, 
and to the provisions therein contained. 

(3.) This section applies only to a mortgage, or 
obligation, or transfer made after the commencement 
of this Act. 

Though at law a joint debt belonged to the survivors or survivor 
of several mortgagees, the presumption in equity was that money 
advanced by several persons was owned by them for several inte- 
rests, and, in the absence of a declaration to the contrary, the 
survivors alone could not give a receipt. (See Fisher on Mortgages, 
par. 1286 ; Coote on Mortgagee, 4th ed. pp. 302, 1038.) 

This section reverses the presumption. Before its enactment, it 
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C. A. 1881, was necessary in mortgages to state on the face of the deed that the 
Sect. 61. advance was made out of money belonging to the lenders on a joint 

account "in equity as well as at law." The words **in equity as 

weU as at law " may now be omitted ; but the advance may still 
appropriately be expressed to be made out of, or as, money belong- 
ing to the lenders on a joint account. 

The provision at the end of sub-s, (1) allows a mortgagor, or 
obligor, to disregard notice of a severance of the joint account. There 
is no reason why he should be hampered by notices, the effect of 
which would be to involve him in responsibihties not contemplated 
in the original bargain. 

Sect. 62. 62. — (1.) A conveyance of freehold land to the use 
Ghrants <rf that any person may have, for an estate or interest not 
^^ way exceeding in diu^ation the estate conveyed in the land, 
of use. any easement, right, liberty, or privilege in, or over, 

or with respect to that land, or any part thereof, shall 
operate to vest in possession in that person that ease- 
ment, right, liberty, or privilege, for the estate or 
interest expressed to be limited to him ; and he, and 
the persons deriving title under him, shall have, use, 
and enjoy the same accordingly. 

(2.) This section applies only to conveyances made 
after the commencement of this Act. 

Easements might always be created de novo by express grant, and 
the whole doctrine (see note on sect. 6, ante) of imphed grant by the 
use of general words rests upon this fact. Even a covenant would 
operate as a grant in favour of the covenantee. {Holmes v. Seller, 
3 Lev. 305 ; Shove v. Ptncke, 5 T. E. 124, at p. 129.) 

It is the most essential characteristic of an easement, that it is 
enjoyed in respect of the ownership of a dominant tenement over 
or in respect of a servient tenement. Easements are not incor- 
poreal hereditaments, but appurtenant rights. A right which would 
be an easement if it were enjoyed in respect of a dominant tene- 
ment is, if there be no such tenement to which it can be appurtenant, 
a right which, unless it is coupled with an interest in the l«tnd over 
which it is enjoyed, is no more than a mere licence. A mere licence 
is revocable at will, and is a personal right which is incapable of 
assignment ; though, until revoked, it would justify a trespass, and 
such revocation must be upon reasonable notice. {Mellor v. Watkins, 
L. E. 9 Q. B. 400.) A licence which is coupled with the grant of 
an interest in the land to which it refers, is not revocable if and in 
so far as such revocation would defeat the grant of the interest 
(See Wood v. Leadhitter, 13 M. & W. 838, at p. 845.) 

It was probably not intended by this section to permit the creation 
of any right which could not formerly have been created, but only 
to provide a more convenient method of creation. Formerly, an 
easement could be created by way of direct grant, and now it can 
also be created by way of use. This enables limited owners, taking 
under a settlement effected by conveyance to uses, to grant ease- 
ments imder a power. So far, this enactment is now superseded by 
sect. 3, sub-s. (i.), of the S. L. Act, 1882, post, except in regard to 
powers conferred by the settlement which may be in excess of those 
conferred by the last-mentioned Act. But it is still usef ul, enabling 
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a vendor expressly to retain a right of way created de novoy without C. A. 1881, 
the purchaser executing the conveyance ; and see also the S. L. Act, Sect. 62. 
1882, sect. 24, sub-s. (7), potit, 

The section does not alter or extend the incidents of a ri^ht or 
licence ; and a right which was formerly revocable or incapable of 
transmission or assignment will now, it is conceived, have no larger 
capabilities than it had before. It is difficult to suppose that special 
privileges are in future to be conceded, if a right happens to be 
created by way of use, and refused if it happens to be created by 
way of grant. 

As to statutory rights not appurtenant to any tenement, which 
have sometimes improperly been called easements, see note on the 
8. L. Act, 1882, sect. 2 sub-s. (10), (i.), post. 

63. — (1.) Every conveyance shall, by virtue of this Sect 68. 
Act, be effectual to pass all the estate, right, title, Provimon for 
interest, claim, and demand which the conveying ^^|^' 
parties respectively have, in, to, or on the property 
conveyed, or expressed or intended so to be, or which 
they respectively have power to convey in, to, or on 
the same. 

(2.) This section applies only if and as far as a 
contrary intention is not expressed in the conveyance, 
and shall have effect subject to the terms of the con- 
veyance and to the provisions therein contained. 

(3.) This section applies only to conveyances made 
after the commencement of this Act. 

By sect. 2, sub-s. (v.), anie^ "conveyance" includes ** lease .... 
made by deed on a ... . demise." But it will probably be held 
that sub-s. (2) of the present section suffices, without any direct 
expression of a " contrary intention," to prevent a demise made by 
an owner in fee simple from passing ^ his estate; though its 
language is not very well suited to the purpose. 

There seems to be no ground for concluding that, if a fee simple 
should pass in the premisses of a lease by virtue of this section, the 
effect of the premisses would be controlled by the habendum. It is 
true that, previously to the 8 & 9 Viet. c. 106, because the limitation 
of an immediate fee simple in the premisses of a deed could not 
have taken effect without livery of seisin, while the limitation of a 
term of vears in the habendum could take effect by the mere delivery 
of the deed, the premisses would, in such a case, have been con- 
trolled by the habendum; or rather {vide supra^ p. 100) the estate 
limited in the habendum woidd have taken effect, while that limited 
in the premisses would not; as was decided, upon those very 
grounds, in BaldunWs Case, 2 Eep. 23 a ; see the 4th resolution at 
p. 24 a. But now that the estate supposed to be contained in the 

Sremisses lies in grant, and would pass by mere delivery of the 
eed, the reasons given for the controlling of the premisses by the 
habendum are entirely wanting ; and the supposed limitation seems 
to fall within the different principle laid down in the 1st and 2nd 
resolutions in that case, and the habendum therefore to be ** repugnant 
and void." 

Buckler* B Case (2 Eep. 55 a) seems to have no bearing upon the 



Digitized by VjOOQIC 



212 



CONVEYANCIKG AND LAW OF PROPERTY ACT, 1881. 



C. A. 1881, question under consideration. There the premisses did not convey 
Sect. 63. or limit 2, fee simple — which is necessary to make the case relevant 

" to this discussion — but contained only a bare grant ** to C;" and 

the decision went expressly upon the ground that " no certain estate^* 
was "contained in the premisses." For the same reason, the passage 
in Co. Litt. 183 a, which has been sometimes cited in this connection, 
is entirely beside the point. The same remark applies to Shep. T. 
113; where Preston, in his additions to the text, takes the law to 
be as above stated. 



Sect. 64. 

Construotion 
of implied 
coveiuints. 



64. In the construction of a covenant or pro- 
viso, or other provision, implied in a deed by virtue 
of this Act, words importing the singular or plural 
number, or the masculine gender, shall be read as also 
importing the plural or singular number, or as ex- 
tending to females as the case may require. 



Sect. 66. 

Enlargement 
of residue of 
long term 
into fee 
simple. 



XIII. — Long Teems. 

65. — (1.) Where a residue unexpired of not less 
than two hundred years of a term, which, as originally 
created, was for not less than three himdred years, is 
subsisting in land, whether being the whole land origi- 
nally comprised in the term, or part only thereof, with- 
out any trust or right of redemption affecting the term 
in favour of the freeholder, or other person entitled in 
reversion expectant on the term, and without any rent, 
or with merely a peppercorn rent or other rent having 
no money value, incident to the reversion, or having had 
a rent, not being merely a peppercorn rent or other 
rent having no money value, originally so incident, 
which subsequently has been released, or has become 
barred by lapse of time, or has in any other wav 
ceased to be payable, then the term may be enlarged 
into a fee simple in the manner, and subject to the 
restrictions, in this section provided. 

Sect. 11 of the Conv. Act, 1882, post, enacts, that the present 
section shall be deemed not to have included (i.) any term liable 
to be determined by re-entry for condition broken ; or (ii.) any 
term created by sub-demise out of a superior term, itself incap- 
able of being enlarged into a fee simple. 

Eent incident to the reversion on a term of years is not capable of 
becoming " barred by lapse of time " during the continuance of the 
term, d Doe v. Prossevj Cowp. 217, length of time was held to 
afford sufficient presumption of an ouster by one tenant in common 
of another; but there can be no ouster of the reversioner by a 
termor for years, who is estopped from denying the reversioner's 
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title. Sucli ouster, if made possible by 3 & 4 WilL 4, c. 27, s. 9, C. A. 1881, 
applies only in the case of rents not less than twenty shillings a Sect. 65. 

year, and is effected, not by mere non-payment, but by payment to 

an adverse claimant of the reversion. And though in Eldridge v. 
Knott, Cowp. 214, Lord Mansfield said (p. 216) that "There are 
many cases not within the Statute [of Limitations] where, from a 
principle of quieting possession, the court has thought that a jury 
should presuilie anything to support a length of possession;" the 
phrase, " a length of possession," seems hardly appropriate to 
describe " a length of time during which a rent has not been paid." 
In the last-cited case the rent was a quit rent, which is within the 
Statute of Limitations, not a rent incident to a reversion, which is 
not. 

The reversions contemplated by this section have in some cases a 
substantial value, which the termor is now enabled to appropriate 
without compensation. 

The mere fact that a rent is so small that it is not actually de- 
manded and is not saleable, will not make it a "rent having no 
money value " within the meaning of this enactment. {Re Smith 
and Stott, 31 W. E. 411.) 

It is possible thxit the curious provision in s. 15 of Lord Cran- 
worth's Act (see note on sect 21, ante) was intended to effect, in 
many cases, the same purpose as the present section, by enabling 
any mortgagee possessed of a long term, which had been created by 
an owner in fee simple, to convey the fee simple upon a sale effected 
under the power of sale conferred by that Act. Mortgages effected 
by means of demises for long terms by owners in fee simple were 
formerly common; and it is probable that such mortgages, the 
terms having been sold by the mortgagees, afford the most common 
origin of the long terms contemplated by this section. 

Some practitioners combine a declaration enlarging a long term 
with a conveyance ; and it is stated that when this is done, the Commis- 
sioners of Inland Revenue require a ten-shilling stamp to be affixed 
in addition to the ad valorem duty in respect of the conveyance. 
(See 27 S. J. 465.) It is conceived that the declaration and the 
conveyance are clearly " several distinct matters," within the mean- 
ing of the Stamp Act, 1870, s. 8, sub-s. (1). (See Hadgett v. Com- 
missioners of Inland Revenue, 3 Ex. D. 46.) But the impropriety 
of combining them in one deed is obvious ; and the validity of such 
a conveyance is open to grave doubt. The whole deed takes effect 
uno flatu, and if the conveyance should take effect, it is impossible 
to see how " the person in whom the term was vested," could acquire 
and have in the land a fee simple instead of the term. See sub-s. (3), 
in/ra, and note thereon. 

(2.) Each of the following persons (namely): 
(i.) Any person beneficially entitled in right of the 
term, whether subject to any incimibrance or 
not, to possession of any land comprised in 
the term; but, in case of a married woman, 
with the concurrence of her husband, imless she 
is entitled for her separate use, whether with 
restraint on anticipation or not, and then with- 
out his concurrence ; 
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C. A. 1881, (ii.) Any person being in receipt of income as 
^^^^' ^^' trustee, in right of the temi, or having the 

term vested in him in trust for sale, whether 
subject t« any incumbrance or not ; 
(iii.) Any person in whom, as personal representa- 
tive of any deceased person, the term is vested, 
whether subject to any incumbrance or not ; 
shall, as far as regards the land to which he is entitled, 
or in which he is interested, in right of the term, in 
any such character as aforesaid, have power by deed 
to declare to the effect that, from and after the execu- 
tion of the deed, the term shall be enlarged into a fee 
simple. 

The language of this sub-section includes three cases: — (1) a 
legal owner beneficially entitled; (2) a legal owner entitled as 
trustee ; (3) a legal owner entitled as personal representative of a 
deceased owner. An equitable owner, the term being vested in 
trustees, is clearly not within its language, since he is entitled in 
right of the trust, not in right of the term ; and there is no necessity 
to suppose that his case is within the Act's intention, since a suffi- 
cient meaning can otherwise be assigned to all the language used. 

The fact that, by sect. 2, sub-s. (iii.)> o'*^^* possession includes 
receipt of income, seems to have little bearing upon the question. 
It might enable an equitable owner to be included, in cases where 
the language is otherwise appropriate ; but hardly in a ease where 
the language is otherwise very inappropriate and there is no neces- 
sity for including him. The receipt of income by a legal owner 
gives a sufficient meaning to the language used. 

Moreover, since the trustee, "being in receipt of income as 
trustee, in right of the term, or having the term vested in him in 
trust for sale," would clearly have power to enlarge the term, it 
follows, upon the hypothesis that the cestui que trust for the time 
being entitled to the income in right of the trust, also has power to 
enlarge, that there would exist at the same time two independent 
persons, each separately having the power. This would be anoma- 
lous and inconvenient ; and gives a look of improbability to the 
hypothesis upon which it rests. 

It will therefore be prudent not to assume that an equitable 
owner, whether tenant for life or otherwise, has power to enlarge 
the term. A legal tenant for life clearly has the power. 

A legal tenant for life of a term, with a quasi-remainder over, 
can be created by will {Mat. Manning* s Case, 8 Rep. 94 b ; Lampefs 
Case, 10 llep. 46 b), though not by deed. The quasi-remainder is 
an executory devise. Settlements of long terms are usually effected 
by trusts. 

The mortgagor of a long term, when the mortgage is by demise, 
seems to have power to emarge the term, whether he is or is not 
" mortgagor in possession ; " because, even though possession should 
be taken by the mortgagee under the demise, this would not deprive 
the mortgagor of his titie under the term itself. 

When the mortgage is by assignment, the mortgagor seems to 
have power to enlarge only while in possession ; for when out of 
possession he is not " beneficially entitled in right of the term." 
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A mortgagee by demise, and a mortgagee by assignment not in 0. A. 1881, 
possession, dearly have no power to enlarge. Wbether a mortgagee Sect. 65. 

by assignment in possession has the power, is a difficult question. 

The answer seems to depend upon whether he is "beneficially 
entitled" within the meaning, oi sub-s. (2), (i). If he is not, 
certainly no one else is ; so that, upon that supposition, the bene- 
ficial tide would be in abeyance. But it would not be prudent, in 
the absence of judicial decision, to accept a title depending upon an 
enlargement effected by such mortgagee. 

(3.) Thereupon, by virtue of the deed and of this 
Act, the term shall become and be enlarged accord- 
ingly, and the person in whom the term was previously 
vested shall acquire and have in the land a fee simple 
instead of the term. 

It is (at the least) very doubtful whether the fee simple, into 
which the term is enlarged, can be conveyed, or settled, by the deed 
effecting the enlargement. The Act contains nothing to warrant 
such a proceeding, and it must not be assumed that the courts will 
make the necessary additions. 

Since there cannot be two fees simple in the same land, it seems 
that the estate of the reversioner is absolutely destroyed. It cannot 
be transferred to the termor, because such transfer would operate as 
a merger, not an enlargement. The only alternative is to suppose 
that the reversion in fee simple continues in existence, and that the 
fee simple created by enlargement subsists as a base fee. Upon 
this question, vide supra, p. 74. 

(4.) The estate in fee simple so acquired by enlarge- 
ment shall be subject to all the same trusts, powers, 
executory limitations over, rights, and equities, and to 
all the same covenants and provisions relating to user 
and enjoyment, and to all the same obligations of every 
kind, as the term would have been subject to if it had 
not been so enlarged. 

This sub-section enables many burdens to be imposed at law 
upon a fee simple, which have hitherto been possible only in equity 
and with notice, under the doctrine of Tulk v. Moxhay, 2 Ph. 774. 
A long term can be created, to the intent that it shall be enlarged 
into a fee simple by the termor. And there is nothing to restrict 
the covenants here mentioned to negative covenants, to which the 
principle of Tulk v. Moxhay is restricted. {Haywood v. Brunswick 
Permanent Benefit Building Society, 8 Q. B. D. 403.) It is probable 
that the sub-section was intended to apply only to trusts, &c., to 
which the term has been subjected since its creation. But it con- 
tains nothing to restrict its operation within such an intention. 

The question might be raised, whether the burden of cove- 
nants annexed to a fee simple acquired by enlargement, endures 
only so long as the term would have endured if it had not been 
enlarged, or during the continuance of the fee simple. Since the 
new fee simple is in fact the old term (the latter being enlarged, not 
merged) it would seem that the covenants remain annexed to the 
term under its new shape, and therefore, if otherwise valid, endure 
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C. A. 1881, for ever. But if the covenants should be expressed to bind onlj 
Sect. 65. during the continuance of the term, it is Qonceived that this phrase 

would be taken to mean a specific time marked out for the purpose, 

which would not be enlarged with the enlargement of the term. A 
difficult question may perhaps arise in this connection with reference 
to the covenants for title ; which are binding for a longer period 
than the term, and would be binding for ever but for the Statute of 
Limitations, but which only purport to warrant the term. 

The question may also arise, if it shall be decided that the estate 
of the reversioner is destroyed, whether the benefit of such cove- 
nants will pass, though without the reversion, to the heir of the 
reversioner. 

If the termor, as such, is entitled to the benefit of any covenant 
on the part of the reversioner, there is no provision in the section 
for its preservation. It would, therefore, seem to be destroyed, if 
the reversioner's estate to which it was annexed is destroyed. But 
such covenants are not usually found in connection with the terms 
contemplated by this section. 

(5.) But where any land so held for the residue of a 
term has been settled in trust by reference to other 
land, being freehold land, so as to go along with that 
other land as far as the law permits, and, at the time 
of enlargement, the ultimate beneficial interest in the 
term, whether subject to any subsisting particular es- 
tate or not, has not become absolutely and indefeasibly 
vested in any person, then the estate in fee simple 
acquired as aforesaid shall, without prejudice to any 
conveyance for value previously made by a person 
having a contingent or defeasible interest in the term, 
be liable to be, and shall be, conveyed and settled in 
like manner as the other land, being freehold land, 
aforesaid, and until so conveyed and settled shall 
devolve beneficially as if it had been so conveyed and 
settled. 

If chattels, or any chattel interest, be settled, either directly upon 
trusts resembling the limitations in a strict settiement of lands, or 
indirectly by reference to such limitations, the first quasi-tenant in 
tail of the chattels, or the first tenant in tail of the lands by reference 
to which the chattels are settled, who attains an indefeasibly vested 
interest or estate, becomes absolutely entitled to the chattels. {Foley 
V. Burnell, 4 Bro. P. C. 319 ; Vauahan v. Burslem, 3 Bro. C. C. 101 ; 
Carr v. Lord Erroll 14 Ves. 478.) Lord Eomilly, M. E., held, in 
Hogg V. Jones^ 32 Beav. 45, that if the estate of the tenant in tail 
is liable to be devested by the coming in esse of a tenant in tail of 
an elder branch, the chattels will not vest in him during the con- 
tingency ; so that, if he dies pending the contingency, no claim to 
the chattels can pass to his personal representative. But Kay, J., 
though he did not deny that the last-cited case was rightiy decided, 
seems to have thought that it ought to have been decided upon the 
particular wording of the will out of which it arose ; and he held, in 
I^arkin v. Cresstcelly 24 Ch. D. 102, that the chattels, pending the 
contingency, will vest for a transmissible interest in such a tenant 
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in tail, so that, if the estate tail should eventually become inde- C. A. 1881, 
feasibly vested, the daim of the personal representative to the Sect. 66. 
chattels will become absolute. 

The addition of the words, ** so far as the rules of law and equity 
will permit," have no effect to prevent the absolute vesting of the 
chattels in a tenant in tail or quasi-tenant in tail, in whom they 
would otherwise have vested absolutely. {Rowland y, Morgan, 2 Ph. 
764, where the opinion of Lord Hardwicke to the contrary, expressed 
in Deerhurst v. St. Albania, 5 Madd. 232, and Gower v. Grosvenor, 
5 Madd. 337, was thought to have been clearly overruled. See also 
Harrington v. Harrinytonf L. E. 5 H. L. 87, at p. 107.) 

The absolute vesting of the chattels in manner above-mentioned 
can be postponed or prevented by a dear expression of intention ; 
but such expression of intention must comply with the rules which 
govern conditions subsequent at common law. {Re Viscount 
Exmouth, 23 Ch. D. 158.) 

See further as to settled chattels, note on the S. L. Act, sect. 37, 
post, 

(6.) The estate in fee simple so acquired shall, 
whether the term was originally created without im- 
peachment of waste or not, include the fee simple in 
all mines and minerals which at the time of enlarge- 
ment had not been severed in right, or in fact, or have 
not been severed or reserved by an inclosure Act or 
award. 

(7.) This section applies to every such term as 
aforesaid subsisting at or after the commencement of 
this Act. 



XIV. — ^Adoption of Act. 

66. — (1.) It is hereby declared that the powers Sect. 66. 
given by this Act to any person, and the covenants. Protection of 
provisions, stipulations, and words which under this J^^ *^* 
Act are to be deemed included or implied in any adopting Act. 
instrument, or are by this Act made applicable to any 
contract for sale or other transaction, are and shall be 
deemed in law proper powers, covenants, provisions, 
stipulations, and words, to be given by or to be con- 
tained in any such instrument, or to be adopted in 
connection with, or applied to, any such contract or 
transaction ; and a solicitor shall not be deemed guilty 
of neglect or breach of dutjr, or become in any way 
Kable, by reason of his omitting, in good faith, m any 
such instrument, or in connection with any such con- 
tract or transaction, to negative the giving, inclusion, 
implication, or application of any of those powers, 
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0-A. IMl, covenants, provisions, stipulations, or words, or to insert 

^^' or apply any others in place thereof, in any case where 

the provisions of this Act would allow of his doing so. 

(2.) But nothing in this Act shall be taken to imply 
that the insertion in any such instrument, or the 
adoption in connection with, or the application to, 
any contract or transaction, of any further or other 
powers, covenants, provisions, stipulations, or words 
18 improper. 

(3.) Where the solicitor is acting for trustees, exe- 
cutors, or other persons in a fiduciary position, those 
persons shall also be protected in like manner. 

(4.) Where such persons are acting vnthout a soK- 
citor, they shall also be protected in like manner. 

The several distinctions appearing in the language of the first 
sub-section must be carefully noticed. It speaks of — 
(a^ Powers given to di. person; 

(b) Covenants^ provisions^ stipulations and words to be deemed 

included or implied in an instrument ; 

(c) Covenants, provisions, stipulations and words made appli- 

cable to a contract for sale or other transaction. 
The section is therefore confined to powers, and to covenants, &c. 
either "deemed included or implied" in instruments, or made 
applicable to transactions. Under special circumstances it may, 
notwithstanding this section, be a breach of duty on the part of a 
solicitor to omit to exclude the operation of sect 17, ante (on the 
consolidation of mortgages) ; and to such cases the present section 
does not seem to apply. The rule as to consolidation is a new rule 
of law, which may be negatived if circumstances render it prudent 
so to do. The omission to negative the rule cannot aptly be styled 
** a provision applicable to a transaction ; " still less (if possible) is 
it a *' covenant," or a *' stipulation," or a " word." 



XV. — Miscellaneous. 

Sect. 67. 67. — (1.) Any notice required or authorized by this 

RegniationB Act to bc servccl shall be in writing. 

r<^ectmg ^^ ^^^ notice required or authorized by this Act 

to be served on a lessee or mortgagor shall be sufficient, 
although only addressed to the lessee or mortgagor by 
that designation, without his name, or generally to the 
persons interested, without any name, and notwith- 
standing that any person to be affected by the notice 
is absent, under disability, unborn, or unascertained. 

(3.) Any notice required or authorized by this Act 
to be served shall be sufficiently served if it is left at 
the last-known place of abode or business in the United 
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Kingdom of the lessee, lessor, mortgagee, mortgagor, C. A. 1881, 
or other person to be served, or, in case of a notice Sect. 67. 
required or authorized to be served on a lessee or 
mortgagor, is affixed or left for him on the land or 
any house or building comprised in the lease or mort- 
gage, or, in case of a mining lease, is left for the 
lessee at the office or counting-house of the mine. 

(4.) Any notice required or authorized by this Act 
to be served shall also be sufficiently served, if it is 
sent by post in a registered letter addressed to the 
lessee, lessor, mortgagee, mortgagor, or other person 
to be served, by name, at the aforesaid place of abode 
or business, office, or counting-house, and if that letter 
is not returned through the post-office undelivered; 
and that service shall be deemed to be made at the 
time at which the registered letter would in the 
ordinary course be delivered. 

(5.) This section does not apply to notices served 
in proceedings in the Court. 

The notices required or authorized by the Act are mentioned in 
sects. 14, 20, and 45, ante. 

A mortgagee's notice may be affixed to the door of a vacant house. 
(Fisher on Mortgages, par. 801 ; Coote on Mortgages, 4th ed. 
p. 249.) 

68. The Act described in Part II. of the First Sect. 68. 
Schedule to this Act shall, by virtue of this Act, have short title of 
the short title of the Statutory Declarations Act, 1835, ©. 62^ * *' 
and may be cited by that short title in any declaration 
made for any purpose under or by virtue of that Act, or 
in any other document, or in any Act of Parliament. 



XVI. — Court; Procedure; Orders. 

69. — (I.) All matters within the jurisdiction of the Sect. 69. 
Court under this Act shall, subject to the Acts regu- Regruiationa 
lating the Court, be assigned to the Chancery Division !|^^Jf 

of the Court. mto court and 

(2.) Payment of money into Court shall efifectually »pp^«^*^^^- 
exonerate therefrom the person making the payment. 

(3.) Every application to the Court shall, except 
where it is otherwise expressed, be by summons at 
Chambers. 

(4.) On an application by a purchaser notice shall 
be served in the first instance on the vendor. 

q2 
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C. A. 1881, (5.) On an application by a vendor notice shall "be 
Sect. 69. served in the first instance on the purchaser. 

(6.) On any application notice shall be served on 
. such persons, if any, as the Court thinks fit. 

(7.) The Court shall have full power and discretion 
to make such order as it thinks fit respecting the costs, 
charges, or expenses of all or any of the parties to any 
application. 

(8.) General Rules for purposes of this Act shall be 
deemed Rules of Court within section seventeen of the 
39 & 40 Vict. Appellate Jurisdiction Act, 1876, and may be made 
c. 69, 8. 17. accordingly. 

(9.) The powers of the Court may, as regards land 
in the County Palatine of Lancaster, be exercised also 
by the Court of Chancery of the Coimty Palatine; and 
Rules for regulating proceedings in that Court shall 
be from time to time made by the Chancellor of the 
Duchy of Lancaster, with the advice and consent of a 
Judge of the High Court acting in the Chancery 
Division, and of the Vice-Chancellor of the Coiinty 
Palatine. 

(10.) General Rules, and Rules of the Court of 
Chancery of the County Palatine, under this Act may 
be made at any time after the passing of this Act, to 
take effect on or after the commencement of this Act. 

Sul)-8. (3) is not merely permissive. (See Re LillwalVs Settle- 
ment Trusts, W. N. 1882, p. 6.) 

Sects. 5, 9, 24, 25, sub-s. (3), and 42, ante, provide for applica- 
tions which come under this sub-section. 

Applications under sect. 14, ante^ suppose that the proceedings there 
contemplated are taken by or in an action, and it does not seem to 
. be intended that the main issue should be tried on a summons in 
chambers. A similar remark applies to sect. 25, sub-s. (2), ante. 

Sub-sects. (4) and (5) refer to applications for the discharge of 
incumbrances on sales. (Sect. 5, ante,) 

There is no doubt that great inconvenience has been caused by 
the provision, that applications under this Act, many of them being 
of a very novel character, shall be heard in chambers ; and there 
has hitherto been a diversity in the practice before different judges 
upon more than one point of importance. As to applications under 
the S. L. Act, 1882, see sect. 46, sub-s. (3) of that Act, and Eules 
made thereimder, post. 

Sect. 70. 70. — (1 .) An order of the Court under any statutory 

Orders of or othor jurisdiction shall not as against a purchaser, 

S^e!^"^" l>^ invalidated on the ground of want of jurisdiction, 

or of want of any concurrence, consent, notice, or 

service, whether the purchaser has notice of any such 

want or not. 
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(2.) This section shall have effect with respect to C. A. 1881, 
any lease, sale, or other Act under the authority of the ^^^^- '^^' 
Court, and purporting to be in pursuance of the Settled 4o & 4i Vict. 
Estates Act, 1877, notwithstanding the exception in°'^^'^-^^- 
section forty of that Act, or to be in pursuance of any 
former Act repealed by that Act, notwithstanding any 
exception in such former Act. 

(3.) This section applies to all orders made before 
or after the commencement of this Act, except any 
order which has, before the commencement of this 
Act, been set aside or determined to be invalid on any 
ground, and except any order as regards which an 
action or proceeding is at the commencement of this 
Act pending for having it set aside or determined to 
be invalid. 

The words ** under any statutory or other jurisdiction*' mean 
"purporting to be under," &c. An order wiU not be invalidated as 
against a purchaser, although it shows on its face that it was made 
ultra vires. {Re Hall Dare's Contract, 21 Ch. D. 41.) 

It is conceived that the Court, relying upon the general principles 
of its jurisdiction, would not permit a purchaser to avail himself of 
an order obtained by fraud, of which he had notice at the time of 
the purchase. 

It is possible that the Court, upon similar grounds, would not, in 
spite of the sweeping language of sub-s. (1), permit a purchaser to 
avail himself of an order obtained by fraud, even though he had 
no notice thereof. The aim of the section may be, to place upon a 
legal basis, and to adapt to the present state of the law, the old 
doctrine of equity, that no relief in equity could be obtained as 
against a purchaser for value without notice. But the latest and 
most c€iref uUy-considered authorities (in opposition to some of earlier 
date) lay it down that, under this principle, even a purchaser for 
value without notice could not retain any advantage wluch had been 
obtained by the' fraud of another person without his privity. {Bt/re 
V. Burmester, 10 H. L. C. 90 ; Heath v. Crealock, L. E. 10 Ch. 22.) 



XVII.— Repeals. 

71. — (1.) The enactments described in Part III. of Sect. 71. 
the Second Schedule to this Act are hereby repealed. ^^^^^^ 

(2.) The repeal by this Act of any enactment shall k?Part7ii. 
not affect the validity or invalidity, or any operation, ^^^^f. 
effect, or consequence, of any instrument executed or restriction on 
made, or of anything done or suffered, before the a^^^P^a^- 
commencement of this Act, or any action, proceeding, 
or thing then pending or uncompleted; and every such 
action, proceeding, and thing may be carried on and 
completed as if there had been no such repeal in this 
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0. A. 1881, Act ; but this provision shall not be construed as quali- 
^^^^' '^^' fying the provision of this Act relating to section forty 
of the Settled Estates Act, 1877, or any former Act 
repealed by that Act. 

It may probably be assumed that the rights and powers conferred 
by Lord (>anwoiith's Act will not be deemed to be extinguished, so 
far as concerns deeds executed between the passing of that Act and 
the coming into operation of the present Act, though it might 
certfdnly be objected that such rights and powers are an " operation, 
effect or consequence" of the Act, and not of the instruments 
sought to be affected. The repeal clause (sect. 13) of the Conv. 
Act, 1882, contaiQs some additional words, of which the intention 
woiild have been more plain if they had appeared in the present 
section. 

XVIII. — ^Ireland. 

[Sect. 72. 72. — (1.) In the application of this Act to Ireland 
JJ^fi^tione the foregoing provisions shall be modified as in this 
~ "" section provided. 

(2.) The Court shall be Her Majesty's High Court 
of Justice in Ireland. 

(3.) All matters within the jurisdiction of that Court 
shall, subject to the Acts regulating that Court, be 
assigned to the Chancery Division of that Court ; but 
General Rules under this Act may direct that any of 
those matters be assigned to the Land Judges of that 
Division. 

(4.) The proper office of the Supreme Court of 
Judicature in Ireland shall be substituted for the 
central office of the Supreme Court of Judicature. 

(5.) General Rides for purposes of this Act for 
Ireland shall be deemed Rules of Court within the 
Supreme Court of Judicature Act (Ireland), 1877, and 
may be made accordingly, at any time after the pass- 
ing of this Act, to take effect on or after the com- 
mencement of this Act. 



40 & 41 Vict, 
c. 67, 8. 69. 



Sect. 73. 

Death of 
bare trustee 
intestate, &c. 

37 & 38 Vict. 
0. 78. 



73. — (1.) Section 5 of the Vendor and Purchaser 
Act, 1874, 18 hereby repealed from and after the com- 
mencement of this Act, as regards cases of death there- 
after happening; and section 7 of the Vendor and 
Purchaser Act, 1874, is hereby repealed as from the 
date at which it came into operation. 

(2.) This section extends to Ireland only. 

These sections of the V. & P. Act, 1874, are printed post. 
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THE FIEST SCHEDULE. 

Acts affeoted. 

Pabt I. (a). 



0. A. 1881, 
Sched. 1. 



1 & 2 Vict. 0. 110. — An Act for abolishing arrest on mesne process 

in civil actions, except in certain cases; for extending the 
remedies of creditors against the property of debtors ; and for 
amending the laws for the relief of insolvent debtors in 
England. 

2 & 3 Vict. c. 11. — ^An Act for the better protection of purchasers 

against judgments, crown debts, lis pendens, and fiats in 
bankruptcy. 
18 & 19 Vict. c. 15. — ^An Act for the better protection of purchasers 
against judgments, crown debts, cases of lis pendens, and life 
annuities or rentcharges. 

22 & 23 Vict. c. 35. — ^An Act to further amend the law of property 

and to relieve trustees. 

23 & 24 Vict. c. 38. — An Act to further amend the law of property. 
23 & 24 Vict. c. 1 15. — An Act to simplify and amend the practice as 

to the entry of satisfaction on Crown debts and on judgments. 

27 & 28 Vict. c. 112. — An Act to amend the law relating to future 

judgments, statutes, and recognizances. 

28 & 29 Vict. c. 104.— The Crown Suits, &c. Act, 1865. 

31 & 32 Vict. c. 54. — ^The Judgments Extension Act, 1868. 

PaktII. 

6 & 6 "Will. 4, c. 62. — An Act to repeal an Act of the present session 
of Parliament, intituled ** An Act for the more effectual aboli- 
tion of oaths and affirmations taken and made in various 
Departments of the State, and to substitute declarations in lieu 
thereof ; and for the more entire suppression of voluntary and 
extra-judicial oaths and affidavits ;" and to make other provi- 
sions for the abolition of imnecessary oaths. 



THE SECOND SCHEDULE. 
Befsals. 

A description or citation of a portion of an Act is inclusive of the 
words, section, or other part, first or last mentioned, or otherwise 



8ohed« 2. 



(a) The daiite to whioh Part I. of this Bohednle was intended to refer does not 
appear in the Act. It is now included in the Cony. Act, 1882, sect. 2, pott. 
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C. A. 1881, referred to as forming the beginning, or as forming the end, of the 
Sohed. 2. portion comprised in the description or citation. 

PaetL 

22 & 23 Vict.. .An Act to further amend the law of | in part; 
c. 35. property and to relieve trustees. . . . ) namely, — 

in part. Sections four to nine. 

23 & 24 Vict. . .The Common Law Procedure Act, ) in part ; 

c. 126. 1860 ) namely,— 

in part. Section two. 

PaetII. 
15 & 16 Vict.. .An Act to amend the practice and \ ^ ^^. 

c. 86. course of proceeding xn the High > jjj^^|^' 

in part. Court of Chancery ) ^' 

Section forty-eight. 

paet m. 

8 & 9 Vict.. .An Act to facilitate the conveyance of 
c. 119. real property. 

23 & 24 Vict. . .An Act to give to trustees, mortgagees, \ 
c. 145. and others certain powers now com- f in part ; 

in part. monly inserted in Bettlements, mort- I namely, — 

gages, and wills j 

Parts n. and III. (sections eleven to thirty). 



Sched. 8. THE THIRD SCHEDULE. 

Stattjtoey Moetgaob. 

Paet I. 

Deed of Statutory Mortgage. 

This Indentxjee made by way of statutory mortgage the day 

of 1882 between A. of [&c.] of the one part and M. of [&c.J 

of the other part Witnesseth that in consideration of the sum of 
£ now paid to A. by M. of which sum A. hereby acknowledges 

the receipt A. as mortgagor and as beneiicitil owner hereby conveys 
to M. aU that [&c.] To hold to and to the use of M. in fee simple 
for securing payment on the day of 1 883 of the principal 

sum of £ as the mortgage money with interest thereon at the 

rate of \^four'] per centum per annum {h). 
In witness &c. 

%* Variationa in this and subsequent forms to be made, if required, for 
leasehold land, or other matter. 

Paet II. 

(A.) _ ' 

Deed of Statutory Transfer, Mortgagor not joining. 

This Indentxjee made by way of statutory transfer of mortgage 

the day of 1883 between M. of [&c.] of the one part and 

T. of r&c] of the other part supplemental to an indenture made by 

way of statutory mortgage dated the day of 1882 and 

{h) The words at mortgagor imply the oovenants mentioned in sect. 26, m^. 
The words m bensjlcial oumer imply those mentioned in sect. 7, snb-s. (1), (C) 
and (B), ante. 
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made between [&c.] Witnesseth that in consideration of the sum C. A. 1881, 
of £ now paid to M. by T. being the aggregate amount of Sched. 8.* 

£ mortgage money and £ interest due in respect of the '— 

said mortgage of which sum M. hereby acknowledges the receipt M. 
as mortgagee hereby conveys and transfers to T. the benefit of the 
said mortgage (c). 
In witness &c. 

(B.) 
Deed of Statutory Transfer, a Covenantor joining. 

This iNDEijrnjEE made by way of statutory transfer of mortgage 
the day of 1883 between A. of [&c.] of the first part B. 

of [&c.] of the second part and C. of [&c.] of the third part supple- 
mental to an indenture made by way of statutory mortgage dated 
the day of 1882 and made between [&c.] Witnesseth 

that in consideration of the sum of £ now paid to A. by C. 

being the mortgage money due in respect of the said mortgage no 
interest being now due and payable thereon of which sum A. hereby 
acknowledges the receipt A. as mortgagee with the concurrence of 

B. who joins herein as covenantor her Ay conveys and transfers to 

C. the benefit of the said mortgage. 

In witness &c. 

(C.) 
Statutory Transfer and Statutory Mortgage combined. 

This Indenture made by way of statutory transfer of mortgage 
and statutory mortgage the day of 1883 between A. of 

r&c] of the 1st part B. of [&c.] of the 2nd part and C. of [&c.] of 
flie 3rd part supplemental to an indenture made by way of statutory 
mortgage dated the day of 1882 and made between 

[&c.] Whereas the principal simi of £ only remains due in 

respect of the said mortgage as the mortgage money and no interest 
is now due and payable thereon And whereas B. is seised in fee 
simple of the land comprised in the said mortgage subject to that 
mortgage Now this Indenture witnesseth that in consideration 
of the sum of £ now paid to A. by C. of which sum A. hereby 

acknowledges the receipt and B. hereby acknowledges the payment 
and receipt as aforesaid* A. as mortgagee hereby conveys and 
transfers to C. the benefit of the said mortgage And this In- 
denture ALSO WITNESSETH that for the same consideration A. as 
mortgagee and according to his estate and by direction of B. hereby 
conveys and B. as beneficial owner hereby conveys and confirms to 
C. All that [&c.] To hold to and to the use of C. in fee simple for 
securing payment on the day of 1882 off the sum of 

£ as the mortgage money witiii interest thereon at the rate of 

[ybttr] per centimi per annum. 
ia. witness &c. 

\_Orj in case of further advance j after aforesaid at * insert and also 
in consideration of the further sum of £ now paid by C. to B. 

of which sum B. hereby acknowledges the receipt, and after of at f 
insert the sums of £ and £ making together J (flf). 

%* VariatioiiB to be made, as required, in case of the deed being made by 
indorsement, or in respect of any other thing. 

(e) For the meaning of the word supplemental, see sect. 53, an^. 
[d) Upon the omission from form (C) of the words as mortgagor, see note on 
sect. 27, ante. 



Digitized by VjOOQIC 



226 CONVEYANCING AND LAW OP PROPERTY ACT, 1881. 

C. A. 1881, , PabtHI. 

Sohed. 3. 

Deed of Statutory Re-conveyance of Mortgage, 

This Indenture made by way of statutoiy re-conveyance of 
mortgage the day of 1884 between C. of [&c.] of the 

one part and B. of [&c.] of the other part supplemental to an 
indenture made by way of statutory transfer of mortga ge dated the 
day of 1883 and made between [&c.] Witnesseth 

that in consideration of all principal money and interest due under 
that indenture having been paid of which principal and interest 0. 
hereby acknowledges the receipt C. as mortgagee hereby conveys to 

B. all the lands and hereditaments now vested in C. under the said 
indenture To hold to and to the use of B. in fee simple discharged 
from all principal money and interest secured by and from all 
claims and demands under the said indenture. 

In witness &c. 

%* Variatioiis as noted above. 

Sched. 4. THE FOTJBTH SCHEDULE. 

Short Forms of Deeds. 
I. — Mortgage, 

This Indentitre of Mortgage made the day of 1882 

between A. of [&cj of the one part and B. of [&c.] and 0. of [&c.] 
of the other part Witnesseth that in consideration of the sum or 
£ paid to A. loj B. and C. out of money belonging to them on 

a joint account of which sum A. hereby acknowledges the receipt A. 
hereby covenants with B. and C. to pay to them on the day of 

1882 the sum of £ with interest thereon in the mean- 

time at the rate of \_four'] per centum per annum and also as long 
after that day as any principal money remains due under this 
mortgage to pay to B. and C. interest thereon at the same rate by 
equalhalf -yearly payments on the day of and the 

day of And this Indentxtre also witnesseth that for the 

same consideration A. as beneficial owner hereby conveys to B. and 

C. All that [&c.] To hold to and to the use of B. and 0. in fee 
simple subject to the proviso for redemption following (namely) 
that if A. or any person claiming under hun shall on the day 
of 1882 pay to B. and 0. the sum of £ and interest 
thereon at the rate aforesaid then B. and C. or the persons filftiming 
under them will at the request and cost of A. or the persons 
claiming under him re-convey the premises to A. or the persons 
claiming under him And A. hereby covenants with B. as follows 
\here add covenant as to fire insurance or other special covenant 
required]. 

In witness &c. 

n. — Further Charge. 

This Indenture made the day of 18 between [the 

same parties as the foregoing mortgage] and supplemental to an 
indenture of mortgage dated the day of 18 and made 

between the same parties for securing the sum of £ and 
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interest at Q/bwr] per centum per annum on property at [&c.] (j^ j^^ jggj 
WITNESSETH that in consideration of the further sum of £ Sched. 4.' 

paid to A. by B. and 0. out of money belonging to them on a joint '- 1- 

account [add receipt and covenant as in the foregoing mortgage! and 
farther that all the property comprised in the before-mentioned 
indenture of mortgage shall stand charged with the payment to B. 
and C. of the sum of £ and the interest thereon hereinbefore 

covenanted to be paid as well as the sum of £ and interest 

secured by the same indenture. 
In witness &c. 

m. — Conveyance on Sale, 

This Indenture made the day of 1883 between A. of 

[&c.] of the Ist part B. of [&cj and C. of [&c.] of the 2nd part and 
f . of [&c.] of the 3rd part Whereas by an indenture dated [&c.] 
and made between [&c.] the lands hereinafter mentioned were con- 
veyed by A. to B. and C. in fee simple by way of mortgage for 
securing £ and interest and by a supplemental indenture 

dated [Ac] and made between the same parties those lands were 
chargea by A. with the payment to B. and C. of the further sum of 
£ and interest thereon And whereas a principal sum of 

£ remains due under the two before-mentioned indentures 

but all interest thereon has been paid as B. and C. hereby acknow- 
ledge Now this Indenture witnesseth that in consideration of 
the sum of £ paid by the direction of A. to B. and C. and of 

the sum of £ paid to A. those two sums making together the 

total sum of £ paid by M. for the purchase of the fee simple 

of the lands hereinafter mentioned of which sum of £ B. and 

C. hereby acknowledge the receipt and of which total sum of £ 
A. hereby acknowledges the payment and receipt in manner before- 
mentioned B. and C. as mortgagees and by the direction of A. as 
beneficial owner hereby convey and A. as beneficial owner hereby 
conveys and confirms to M All that [&c.] To hold to and to the 
use of M. in fee simple discharged from all money secured by and 
from all claims under the before-mentioned indentures [Add if 
required And A. hereby acknowledges the right of M. to production 
of the documents of title mentioned in the Schedule hereto and 
to delivery of copies thereof and hereby undertakes for the safe 
custody thereof]. 
In witness &c. 

[The Schedule above referred to. 
To contain list of documents retained bg A,'] 

TV, — Marriage Settlement. 

This Indenture made the day of 1882 between John 

M. of [&c.] of the Ist part Jane S. of [&c/] of the 2nd part and X. 
of [AcJ and Y. of [&c. J of the 3rd part Witnesseth that in con- 
sideration of the intended marriage between John M. and Jane S. 
John M. as settlor hereby conveys to X. and Y. All that [&c.] To 
hold to X. and Y. in fee simple to the use of John M. in fee simple 
until the marriage and after the marriage to the use of John M. 
during his life without impeachment of waste with remainder after 
his death to the use that Jane S. if she survives him may receive 
during the rest of her life a yearly jointure rent-charge of £ 
to commence from his death and to be paid by equal half-yearly 
payments the first thereof to be made at the end of six calendar 
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C. A. 1881, months from his death if she is then living or if not a proportional 
Sched. 4. P^rt to be paid at her death and subject to the before-mentioned 

rent-charffe to the use of X. and Y. for a term of five hundred 

years without impeachment of waste on the trusts hereinafter 
declared and subject thereto to the use of the first and other sons 
of John M. and Jane S. successively according to seniority in tail 
male with remainder [insert here, if thought desirable, to the use of 
the same first and omer sons successively according to seniority in 
tail with remainder] to the use of all the daughters of John M. and 
Jane 8. in equal shares as tenants in common in tail with cross 
remainders between them in tail with remainder to the use of John 
M. in fee simple [Insert trusts of term of Jive hundred years for 
raising portions ; also, if required, power to charge jointure and por- 
tions on a future marriage ; also powers of sale, exchange, and parti' 
tion, and other powers and provisions, if and as desired."] 
In witness &c. 
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(45 & 46 Vict. c. 39.) 

An Act for farther improving the Practice of Conveyancing; 
and for other purposes. [10th August, 1882.] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows : 

Preliminary. 

1. — (1.) This Act maybe cited as the Conveyancing Sect 1. 
Act, 1882 ; and the Conveyancing and Law of rroperty s^ort titiee; 
Act, 1881 (in this Act referred to as the Conveyancing meSt^^^' 
Act of 1881) and this Act maybe cited together as ?^t; 
the Conveyancing Acts, 1881, 1882. Stionr" 

The abbreviated " short title " of the Act of li 
to be used outside the limits of the present Act. 



The abbreviated " short title " of the Act of 1881 is not authorized o. 41. 



(2.) This Act, except where it is otherwise expressed, 
shall commence and take effect from and immediately 
after the thirty-first day of December one thousand 
eight hundred and eighty-two, which time is in this 
Act referred to as the commencement of this Act. 
(3.) This Act does not extend to Scotland. 
(4.) In this Act and in the schedule thereto — 
(i.) Property includes real and personal property, 
and any debt, and any thmg in action, and 
any other right or interest in the nature of 
property, whether in possession or not ; 

The definition of ** property " varies from that which is given in 
the interpretation clause (sect. 2, sub-s. i.) of the Conv. Act, 1881, 
ante. The words " and any estate or interest in any property, real or 
personal," are omitted, and the words '* any other right or interest in 
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C. A. 1882, ^® nature of property whether in possession or not " axe substituted 
Sect. 1. f^r the words " any other right or interest." 

The word ''property" occurs only in the sub-sub-seetion next 

following and in sect. 12, post, 

(ii.) Purchaser includes a lessee or mortgagee, or an 
intending purchaser, lessee, or mortgagee, or 
other person, who, for valuable consideration, 
takes or deals for property, and purchase has 
a meaning corresponding with that of pur- 
chaser ; 

Compare the Conv. Act, 1881, sect. 2, sub-s. (viii.), ante. 



3&4Wm. 4, 
c. 74. 



4 & 6 Will. 4, 
c. 92. 



(iii.) The Act of the session of the third and fourth 
years of King William the Fourth (chapter 
seventy-four) '^ for the abolition of Fines aqd 
Recoveries, and for the substitution of more 
simple modes of Assurance '' is referred to as 
the Fines and Recoveries Act ; and the Act of 
the session of the fourth and fifth years of 
King William the Fourth (chapter ninety-two) 
'^ for the abolition of Fines and Recoveries, 
and for the substitution of more simple modes 
of Assurance in Ireland ^^ is referred to as the 
Fines and Recoveries (Ireland) Act. 



. Sect 2. 

OfBcial 
negative and 
other certifi- 
cates of 
searches for 
judgments, 
crown debts, 
&c. 



Searches. 

2. — (1.) Where any person requires, for purposes of 
this section, search to be made in the Central Office of 
the Supreme Court of Judicature for entries of judg- 
ments, deeds, or other matters or documents, whereof 
entries are required or allowed to be made in that 
office by any Act described in Part I. of the First 
Schedule to the Conveyancing Act of 1881, or by any 
other Act, he may deliver in the office a requisition in 
that behalf, referring to this section. 

The following list will show the sections of the scheduled Acts 
which are principally referred to ; — 

(1) 1 & 2 Vict. c. 110, ss. 11, 13, 18, 19, 22. 

2&3 Vict. c. 11, ss. 4, 5, 7. 

18 & 19 Vict. c. 15, ss. 4—7, 11, 12. 

22 & 23 Vict. c. 35 (Lord St. Leonards' Act, 1859), s. 11 (Ee- 
lease of part of land charged not to affect validity of 
judgment as to remaining part), and s. 22 (Provisions as 
to re-registration to apply to Crown debts). 

23 & 24 Vict. c. 38 (Lord St. Leonards' Act, 1860), ss. 1—5. 
23 & 24 Vict. c. 115, both sections. 



(4) 



(6) 
(6) 
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(7) 27 & 28 Vict. c. 112, ss. 3, 4. C. A. 1882, 

(8) 28 & 29 Yict. c. 104, ss. 48, 49. Sect. 2. 

(9) 31 & 32 Vict. c. 54, ss. 1—3. 

The charges with which these enactments deal, comprise jud^ents 

(including orders of courts), crown debts, lis pendens, rent charges 

(under the Improvement of Land Act, 1864), annuities, and writs 

of execution and extent. 

The law as to judgments, &c., is conveniently summarized in 

Prideaux, Conv. Prec. 12th ed. pp. 137 ei sea. See also Dart, V. & 

P. Ch. XI. 

By the Eules of the Supreme Court, 1883, Order LXI., r. 23 

(No. 916), re-enacting the former Rules of the Supreme Court, 

Order LXa. r. 8a, it is provided as follows : — 

" The Clerk of Enrolments, and each of the following Registrars, 
" namely— (a) The Registrar of Bills of Sale ; {h) The Re- 
" gistrar of Certificates of Acknowledgment of Deeds by 
" Married Women ; (c) The Registrar of Judgments ; shall, 
" on a request in writing giving sufficient particulars, and on 
" payment of the prescribed fee, cause a search to be made 
" in the registers or indexes under his custody, and issue 
** a certificate of the result of the search." 
This section does not apply to searches in the registries of re- 

jgister counties, or to searches for judgments of the Court of Common . 

Reas of the Coimiy of Lancaster. As to inrolments, see sub-s. (11), 

infra. 

(2.) Thereupon the proper oflGicer shall diligently 
make the search required, and shall make and file in 
the office a certificate setting forth the result thereof ; 
and office copies of that certificate shall be issued on 
requisition, and an office copy shall be evidence of the 
certificate. 

(3.) In favour of a purchaser, as against persons 
interested imder or in respect of judgments, deeds, 
or other matters or documents, whereof entries are 
required or allowed as aforesaid, the certificate, accord- 
ing to the tenour thereof, shall be conclusive, affir- 
matively or negatively, as the case may be. 

See the definition of *' purchaser," sect. 1, sub-s. (4), (ii.), ante, 

(A.) Every requisition imder this section shall be in 
writing, signed by the person making the same, 
specifying the name against which he desires search 
to be made, or in relation to which he requires an 
office copy certificate of result of search, and other 
sufficient particulars ; and the person making any such 
requisition shall not be entitled to a search, or an office 
copy certificate, until he has satisfied the proper officer 
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C. A. 1882, that the same is required for the purposes of this 
^^^' ^' section. 

It is difficult to say what is meant by the odd plirase '' for the 
purposes of this section." No "purposes " are explicitly specified ; 
and those matters which might be conjectured to be " purposes," 
such as, for example, the substitution of a vicarious for a personal 
search, or the making official certificates to be conclusive evidence, 
do not give any sense to the passage in which the phrase occurs. 
The form of application officially prescribed (see p. 366, post) seems 
to assume that the purposes of this section are sales, mortgages, 
leases, and the like. 

(5.) General Rules shall be made for purposes of 
this section, prescribing forms and contents of requisi- 
tions and certificates, and regulating the practice of 
the office, and prescribing, with the concurrence of 
the Commissioners of Her Majesty's Treasury, the 
fees to be taken therein ; which Rules shall be deemed 
39 & 40 Vict Rules of Court within section seventeen of the Appel- 
^' ^^' late Jurisdiction Act, 1876, as altered by section nine- 

44 & 46 Vict, teen of the Supreme Court of Judicature Act, 1881, 
and may be made, at any time after the passing of 
this Act, to take effect on or after the commencement 
of this Act. 

For rules and forms issued under this section, see p. 364, post. 

(6.) If any officer, clerk, or person employed in the 
office commits, or is party or privy to, any act of fraud 
or collusion, or is wilfully negligent, in the making of 
or otherwise in relation to any certificate or office copy 
under this section, he shall be guilty of a misde- 
meanour. 

(7.) Nothing in this section or in any Rule made 
thereunder shall take away, abridge, or prejudicially 
affect any right which any person may have indepen- 
dently oi this section to make any search in the office; 
and every such search may be made as if this section 
or any such Rule had not been enacted or made. 

(8.) Where a solicitor obtains an office copy certifi- 
cate of result of search imder this section, he shall not 
be answerable in respect of any loss that may arise 
from error in the certificate. 

As to the liability of a solicitor who neglects to make proper 
searches, see Dart, V. & P. Oh. XI. sect. 2. 
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(9.) Where the solicitor is acting for trustees, execu- C. A. 1882, 
tors, agents, or other persons in a fiduciary position, Sect. 2. 
those persons also shall not be so answerable. ' 

(10.) Where such persons obtain such an office copy- 
without a solicitor, they shall also be protected in like 
manner. 

ril.) Nothing in this section applies to deeds in- 
rolled under the Fines and Recoveries Act, or under 3 & 4 wm. 4, 
any other Act, or under any statutory rule. ®* '^*' 

This exception will also extend to deeds inroUed under tlie S. L. 
Act, 1882, sect. 16, post; and under the Acts relating to charities, 
9 Geo. 2, c. 36, 24 & 25 Vict. c. 9, and 35 & 36 Vict. c. 24 ; and to 
awards under the Inclosure Acts. Probably also to bargains and 
sales inroUed under the 27 Hen. 8, c. 16 ; though these are not 
properly deeds, but only sealed and indented memoranda, 

(12.) This section does not extend to Ireland. 



Notice. 

3. — (1.) A purchaser shall not be prejudicially^ af- Sects, 
fected by notice of any instrument, fact, or thing, Restriction on 

unless — ^tiS"°*^^^ 

(i) It is within his own knowledge, or would have 
come to his knowledge if such inquiries and 
inspections had been made as ought reasonably 
to have been made by him ; or 

"Purchaser" includes a mortgagee and a lessee. (See sect. 1, 
sub-8. 4, ii. ante.) 

It is conceived that the effect of this section will be rather to 
define than greatly to alter the existing law. 

In Ware v. Lord Egmont, 4 De Q. M. & G. 460, at p. 473, Lord 
Cran worth says: "The question, when it is sought to affect a 
purchaser with constructive notice, is not whether he had the means 
of obtaining, and might by prudent caution have obtained, the 
knowledge in question, but whether the not obtaining it was an act 
of gross or culpable negligence." 

Constructive notice has been defined as knowledge which the 
court imputes to a person upon a presumption so strong that it 
cannot be allowed to be rebutted, that the knowledge must have 
been conmiunicated. {Hewitts. Loosemore, 9 Ha. 449, at p. 455.) 
See further, as to constructive notice, Dart, V. & P. Ch. XV. 
sect. 5; Coote on Mortgages, 4th ed. pp. 776 et sea. See also, 
Kettlewell v. Watson, 21 Ch. D. 685, and cases there cited. 

A purduuser who does not investigate a title is affected with notice 
of what he would have learned by investigation, as such neglect 
tends to promote fraud ( Worthington v. Morgan, 16 Sim. 547) ; and 
in cases of fraud, wilful neglect will render a purchaser liable to 
the consequences of presumption of notice, even though there be 
direct evidence to the contrary. 

C. K 
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C. A. 1882 ^^^ * purcliaeer for value without notice is not hindered from 
Sect. 3. * availing himself of the legal estate to protect himself, by the fact 

'- — '- — that a fraud of which he was ignorant appears upon the title, if his 

ignorance of the title was not due to his own laches. Under such 
circumstances there seems to be no constructive notice of things 
appearing upon the title. {Pitcher v. Rawlins ^ L. R. 7 Ch. 259.) 

A puisne mcumbrancer cannot, after receiving notice of a prior 
puisne incxmibrance, obtain priority by getting in the legal estate 
from a bare trustee. {Harpham v. Shacklock, 19 Ch. D. 207.) 

The section will not discharge a purchaser from the effect of such 
notice as is implied by possession or tenancy of land, or possession 
of title deeds. 

(ii.) In the same transaction with respect to which 
a question of notice to the purchaser arises, it 
has come to the knowledge of his counsel, as 
such, or of his solicitor, or other agent, as such, 
or would have come to the knowledge of his 
solicitor, or other agent, as such, if such in- 
quiries and inspections had been made as ought 
reasonably to have been made by the solicitor 
or other agent. 

The words, "in the same transaction," which are founded upon 
the doctrine expoimded by Lord Hardwicke in Worsley v. Earl of 
Scarborough^ 3 Atk. 392, are emphatic. 

In general, notice to a solicitor is notice to his client only when 
the notice was given after and during the retainer. But if the same 
solicitor is acting both for a vendor and a purchaser, or a mortgagor 
and a mortgagee, things coming to his knowledge after and during 
his retainer by either party, though prior to Ms retainer by the 
other, were formerly held to be notice to both parties. {Fuller v. 
Bennett, 2 Ha. 394.) The present section perhaps modifies the law 
in this respect. 

Notice to the solicitor is ordinarily notice to the client, although 
the information is not in fact communicated to the latter ; but this 
rule does not extend to matters as to which there is an antecedent 
presumption that they, would not be communicated by the solicitor, 
as for example, the solicitor's own fraud. (See Ex parte Oriental 
Commercial Bank, L. R. 5 Ch. 358 ; Waldy v. GraVy L. R. 20 Eq. 
238.) And of course, no notice will be presumed wnen the circum- 
stances are not such as to impose on the solicitor any duty to make 
the communication. {Kettlewell v. Watson, 21 Ch. D. 685.) 

In Saffron Walden Second Benefit Building Society v. RayncTj 
14 Ch. D. 406, the Court of Appeal strongly discountenanced the 
view, that there is such a thing as a permanent office of solicitor, 
or that a solicitor, who happens to be in the habit of acting for a 
person, is his agent so as to bind him by receiving notices or infor- 
mation. No doubt a solicitor can be actually invested with such 
authority ; but this must be expressly done. Therefore notice of a 
puisne incumbrance to a solicitor who usually acts for a first mort- 
gagee, will not of itself prevent such first mortgagee from tacking 
subsequent advances. 

By the S. L. Act, 1882, sect. 45, post, it is provided, that a tenant 
for life exercising the statutory powers shall give notice to the 
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trofltees, and also to "the solicitor to the trustees," if any such C. A. 1882 
solicitor is known to him ; but this seems to he only a measure of Sect. 3. 

general precaution, and not to constitute such a solicitor the true- 

tees' agent for the purpose of receiving notice. 

See, further, as to notice to solicitors, &c., Agra Bank v. Barry ^ 
L. E. 7 H. L. 135 ; Rolland v. Hart, L. E. 6 Ch. 678 ; Banco de 
Lima V. Anglo-Peruvian Bank, 8 Ch. D. 160 ; Cave v. Cave, 15 Ch. 
D. 639 ; Coote on Mortgages, 4th ed. p. 783 ; Fisher on Mortgages, 
par. 910 e^ seq, 

(2.) This section shall not exempt a purchaser from 
any fiability under, or any obligation to perform or 
observe, any covenant, condition, provision, or restric- 
tion contained in any instrument under which his 
title is derived, mediately or immediately ; and such 
liability or obligation may be enforced in the same 
manner and to the same extent as if this section had 
not been enacted. 

This sub-section appears to contemplate the cases represented by 
Tulk V. Moxhag, 2 th. 774 ; including restrictive covenants in 
superior leases. Only negative covenants are within the principle 
of that case. {Haywood v. Brunswick Permanent Benefit Building 
Society, 8 Q. B. D. 403 ; London and South Western Railway Co, v. 
Gomm, 20 Ch. D. 562, see p. 583.) But in Andrew v. Aitken, 
22 Ch. D. 218, Fry, J., seems to have thought that, though the 
assignee of the lands could not be compelled to perform an affirma- 
tive covenant, he might be obliged to permit it to be performed by 
the persons liable to perform it. This, however, seems to be an 
absolutely novel suggestion. It is difficult to imagine in what terms 
the original covenantor could formulate such a claim ; and there 
seems, at all events, to be no equity to prevent the owner of the 
land, supposing the covenant (in this case, to build a house) to have 
been performed, from proceeding forthwith to imdo what had been 
done. 

Bestrictive covenants cease to be enforceable, when they cease to 
be appropriate to the circumstances ; as for example, by a change 
in the character of a building estate. (See Sayers v. Collyer, 24 
Ch. D. 180.) 

Notice of a restrictive covenant may be constructive notice. ( Wilson 
V. Hart, L. E. 1 Ch. 463.) 

Though ** purchaser" includes an "intending purchaser," the 
sub-section will not of course affect the ordinary right to determine 
a contract which does not disclose unusual restrictions in the title. 

(3.) A purchaser shall not by reason of anything in 
this section be affected by notice in any case where he 
would not have been so affected if this section had not 
been enacted. 

Begistration is not constructive notice to a purchaser who has 
omitted to search a registry ; and, in the absence of express notice, 
it gives no priority over a subsequent registered deed which conveys 
the legal estate ; nor, in sttch absence, does it prevent a prior mort- 

r2 
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C A 1882 g^g®® ^^ tacking a subsequent charge which has been duly regis- 
Sect. 3. ' *®red. {Bedfordy, Backhouse, 2 Eq. Ca. Ab. 615.) But, coupled with 

*■ — *- — notice, it prevents the tacking of a prior further charge which has 

not been registered. {Credland v. Potter, L. R. 10 Ch. 8.) 

A mortgagee or purchaser need not search ; but, if he searches, 
notice will be presumed {Procter v. Cooper, 2 Drew. 1 ) ; but only 
from the date at which his search commenced. {Hodgson v. Dean, 
2 Sim. & St. 221.) 

(4.) This section applies to purchases made either 
beiore or after the commencement of this Act; save 
that, where an action is pending at the commence- 
ment of this Act, the rights of the parties shall not be 
affected by this section. 

Leases. 

Contract for 4. — (1.) Where a lease is made under a power con- 
lease not part taincd in a settlement, will, Act of Parliament, or 
J4^f®*^ other instrument, any preliminary contract for or re- 
lating to the lease shall not, for the purpose of the 
deduction of title to an intended assign, form part of 
the title, or evidence of the title, to the lease. 

(2.) This section applies to leases made either before 
or after the commencement of this Act. 

It will be observed that the section refers only to a lease made 
under a power, while the marginal note uses simply the word lease. 
The explanatory notice prefixed to the Bill stated that ** the object 
of clause 5 is to relieve the title to leasehold land, especially on a 
building lease, from the preliminary contract to a lease." Clause 
5 of the Bill is represented by sect. 4 of the Act. The latter intro- 
duces the words ** for the purpose of the deduction of title to an 
intended assign," the former refers generally to the title *' of any 
person." 

If a lease, whether made imder a power or not, is made in viola- 
tion of a contract, whether by a fraud or by a mutual mistake, the 
parties have the same rights, as regards rectification and specific 
performance, as they would have in the c€ise of any other violated 
contract. But these rights would not afPect an assign of the lease 
taking without notice of the violation. It is not the general prac- 
tice to treat contracts for leases as part of the title, nor is an 
intended assign under any obligation to inquire into the existence 
of any preliminary contract. But if left at liberty to require the 

S reduction of any such contract, the purchaser might thereby in- 
irectly obtain notice of defects in the vendor's or ms lessor's title, 
upon which he might be entitled to insist, although precluded by 
law from making any direct investigation into that title. 

It is possible that the present seSction may take effect to prevent 
the purchaser, on the sale of a lease which has been granted by a 
tenant for life under the powers conferred by the S. L. Act, 1882, 
from being entitled to call for the preliminary contract for the 
lease, in order to satisfy himself that tlte power was rightly exer- 
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cised, and in particular, whether the notices directed by sect. 45 C. A. 1882, 
of that Act were duly given. But this explanation has never yet Beet. 4. 

been suggested, and it does not seem to have been foreseen when 

the present section was enacted. See the 8. L. Act, 1882, sect. 31, 
subs. (4), and note thereon, post. 



Separate Trustees. 

6. — (1.) On an appointment of new trustees, a se- Sect. 6. 
parate set of trustees may be appointed for any part Appointment 
of the trust property held on trusts distinct from those ^^TST**^ 
relating to any other part or parts of the trust pro- trustees. 
perty ; or, if only one trustee was originally appointed, 
then one separate trustee may be so appointed for 
the first-mentioned part. 

('2.) This section applies to trusts created either 
beiore or after the commencement of this Act. 

This section confers a power, which has been frequently exercised 
by the Court, to appoint separate trustees of separate shares of 
trust property. See Re CotterilVs Trusts, W. N. 1869, p. 183 ; Re 
Grange, W. N. 1881, p. 50 ; Re Dennis' Trusts, 12 W. E. 575 ; Re 
Cunard's Trusts, 27 W. E. 52. 

The language, " held on trusts distinct," &c., suggests that it will 
be sufficient if, at the time of the appointment, the trusts are dis- 
tinct, although that part of the property may originally nave been 
held upon trusts partly identical with those on which some other 
part is or was held. 

It would appear from the words, ** on an appointment of new 
trustees," that an appointment of separate trustees of a separate 
part cannot be made for the mere purpose of abstracting that part 
from the custody of existing trustees who are allowed to remain 
in custody of the residue. Whether after a total extinction of 
trustees, new trustees could be appointed of a part without also 
appointing new trustees of the residue, seems to be doubtful. Nor 
is it clear that, if a new appointment should be made when there are 
continuing trustees, the latter could retire from, or be deprived of, 
their trust as to a part of the property. If such a course might be 
pursued, the result would foUow, that whenever a settlement con- 
tained distinct sets of trusts, the continuing trustees might be removed 
upon pretence of appointing separate sets of trustees, although such 
continuing trustees might not otherwise be legally removeable with- 
out their own consent. 

GThe jmrsons to exercise the power given by this section seem to be 
the persons nominated by sect. 31 of the Conv. Act, 1881, ante. 

The section does not expressly provide for vacancies occurring in 
a separate body of new trustees so appointed, or for cases where 
different sets of trustees have been appointed by the instrument 
creating the trust. In both cases it is conceived that the ordinary 
rule of appointment by the survivor, &c., will apply; but this may be 
open to doubt (see Lewin on Trustees, chap. 24, pt. 1, sect. 3), 
especiidly in the form^er case, and the section might with advantage 
have been made more explicit. 
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Diadaiinerof 6.— (1.) A person to whom anj power, whether 

power by couplod with an interest or not, is given, may, hy 

*'^^**^* deed, disclaim the power; and, after disclaimer, shall 

not be capable of exercising or joining in the exercise 

of the power. 

(2.) On such disclaimer, the power may be exercised 
by the other or others, or the survivors or survivor of 
the others, of the persons to whom the power is given, 
unless the contrary is expressed in the instrument 
creating the power. 

(3*) This section applies to powers created by in- 
struments coming into operation either before or after 
the commencement of this Act. 

The introduction into the marginal note of the words "by 
trustees," which nowhere appear in the body of the section, sug- 
gests a suspicion that the section was only designed to supply a 
defect in the Conv. Act, 1881, sect. 38 (see note thereon, ante), which 
provides for the survivorship of a joint power in executors or trustees 
on a death, but does not provide for the continuance of the power 
on a disclaimer, although sect. 52 of that Act seems to have made 
such a disclaimer possible. 

The provisions respecting powers, contained in this and the fore- 
going Acf , are summarized in the note on sect. 46 of the CJonv. Act, 
1881, ante. 

The term "disclaimer" is more usual than "release," in relation 
to powers which are not given to a person to be used at his own will 
and pleasure. It has substantially the same effect, and this section 
will not enable a tenant for life to disclaim his statutory powers under 
the S. L. Act, 1882. See sect. 50, subs. (1), of that Act, post. 

If all the .trustees should disclaim their powers, these would, of 
course, be exerciseable by any subsequently appointed trustees. 

The object of this section seems to be to enable that to be done 
by a part of the trustees, which previously could have been done 
only by the whole body. In cases where, by reason of the reposal 
of a personal discretion in the whole body, a disclaimer by any one 
or more would practically amount to a release and extinction, it is 
submitted that this section does not apply, even though the instru- 
ment containing the power should not contain any express declara- 
tion to that effect effect. See Re Eyre, W. N. 1883, p. 153 ; 49 L. T. 
259 ; and see the Conv. Act, 1881, sect. 52, note, ante. It does not 
seem to be the intention of the present section, to enable a personal 
discretion to be exercised except by the whole body of the donees. 

Where the power is coupled with an interest, the deed of dis- 
claimer should not purport to convey the interest, but only to disclaim 
the power. See Urch v. Walker, 3 My. & Or. 702 ; Crewe v. Bicken, 
4 Yes. 97 ; Nicloson v. Wordsworth, 2 Swanst. 365 ; which cases are 
somewhat at variance. It seems clear that the power cannot be 
disclaimed without also disclaiming any legal estate to which the 
power, if accepted, would be annexed. 

There seems to be no reason why a married woman should not, 
under this section, disclaim a power not coupled with any interest 
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without the concurrence of her husband. If the power is coupled c. A. 1882. 
with an interest, then — (1) If she is a trustee, it seems to be the Sect. 6. 

better opinion that her husband's concurrence is still necessary, ex '- — 

cept in cases coming within the V. & P. Act, 1874, s. 6, and cases 
relating to such personal property as is specified in the Married 
Women's Property Act, 1882, s. 18, post; (2) if her power is not 
purely ministerial or official, the husband's concurrence will be neces- 
sary, unless the woman was married, or the interest was created, 
subsequently to the commencement of the last-mentioned Act. 

There existed at one time some difference in opinion as to the autho- 
rity of marginal notes in an Act of Parliament. In VenourY,Sellon^ 
2 Ch. D. 522, Jessel, M. B., said that marginal notes form part of the 
Act. This doctrine was subsequently disapproved by the Court of 
Appeal in Att.-Gen, v. Great Eastern Railway y 11 Ch. D. 449, see 
pp. 461, 465; and in Claydon v. Greeriy L. E. 3 C. P. 511, the 
Court of Common Pleas sitting in banc had previously expressed the 
opinion that marginal notes form no part of the statute, and are not 
binding as an explanation. 

In Sutton V. Sutton, 22 Ch. D. 511, at p. 513, Jessel, M. R, with- 
drew his dictum in Venour v. Sellon^ and it may probably now be 
considered settled, that the marginal notes have no authority. This 
accords with the opinion of the Statute Law Committee. In the 
Hevised Edition of the Statutes, the marginal notes have been freely 
revised throughout by the Editors. 

Married Women. 
7. — (1.) In section seventy-nine of the Fines and Sect. 7. 
Recoveries Act, and section seventy of the Fines and ^^^^T^SfS' 
Recoveries (Ireland) Act, there shall, by virtue of this i^^Lmied 
Act, be substituted for the words ^^two of the per- women, 
petual commissioners, or two special commissioners," 
the words ''one of the perpetual commissioners, or 
one special commissioner ; " and in section eighty- 
three of the Fines and Recoveries Act, and section 
seventy-four of the Fines and Recoveries (Ireland) 
Act, there shall, by virtue of this Act, be substituted 
for the word '' persons " the word " person," and for 
the word ''commissioners" the words "a commis- 
sioner ; " and all other provisions of those Acts, and 
all other enactments having reference in any manner 
to the sections aforesaid, shall be read and have effect 
accordingly. 

(2.) Where the memorandum of acknowledgment 
by a married woman of a deed purports to be signed 
by a person authorized to take the acknowledgment, 
the deed shall, as regards the execution thereof by the 
married woman, take effect at the time of acknowledg- 
ment, and shall be conclusively taken to have been 
duly acknowledged. 

As to deeds executed after 31st December^ 1882, no certificate of 
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C. A. 1882, acinowledgment will be required to be made or filed ; see sdiednle. 
Sect. 7. * po^^: and the deed will take effect immediately on acknowledgment. 

(3.) A deed acknowledged before or after the com- 
mencement of this Act by a married woman, before a 
judge of the High Court of Justice in England or Ire- 
land, or before a judge of a county court in England, 
or before a chairman in Ireland, or before a perpetual 
commissioner or a special commissioner, shall not be 
impeached or impeachable by reason only that such 
judge, chairman, or commissioner was interested or 
concerned either as a party, or as solicitor, or clerk to 
the solicitor for one of the parties, or otherwise, in the 
transaction giving occasion for the acknowledgment ; 
and General Rules shall be made for prerenting any 
person interested or concerned as aforesaid from taking 
an acknowledgment; but no such Rule shall make 
invalid any acknowledgment ; and those Rules shall, 
as regards England, be deemed Rules of Court within 
^^**^Vict. section seventeen of the Appellate Jurisdiction Act, 
44&'46Viot. 1876, as altered by section nineteen of the Supreme 
40&'4ivict ^^^^ ^^ Judicature Act, 1881, and shall, as regards 
c. 57. * Ireland, be deemed Rules of Com-t within the Supreme 
Court of Judicature Act (Ireland), 1877, and may be 
made accordingly, for England and Ireland respec- 
tively, at any time after the passing of this Act, to 
take effect on or after the commencement of this Act. 

This, so far as it relates to England, is a re-enactment, with such 
formal alterations in tlie list of specified officials, and otherwise, as 
later legislation has made appropriate, of 17 & 18 Vict. c. 75, 
sects. 1 and 8, which are now repealed ; see schedule, p. 246, pott, 

(4.) The enactments described in the Schedule to 
this Act are hereby repealed. 

(5.) The foregoing provisions of this section, in- 
cluding the repeal therein, apply only to the execution 
of deeds by married women after the commencement 
of this Act. 

(e.') Notwithstanding the repeal or any other thing 
in this section, the certificate, if not lodged before the 
commencement of this Act, of the taking of an ac- 
knowledgment by a married woman of a deed executed 
before the commencement of this Act, with any affi- 
davit relating thereto, shall be lodged, examined, and 
filed in the like manner and with the like effects and 
consequences as if this section had not been enacted. 

(7.) There shall continue to be kept in the proper 
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office of the Supreme Court of Judicature an index to C. A. 1882, 

all certificates of acknowledgments of deeds by married Sect 7. 

women lodged therein, before or after the commence- 

ment of this Act, containing the names of the married 

women and their husbands, alphabetically arranged, 

and the dates of the certificates and of the deeds to 

which they respectively relate, and other particulars 

found convenient ; and every such certificate lodged 

after the commencement of this Act shall be entered 

in the index as soon as may be after the certificate is 

filed. 

(8.) An office copy of any such certificate filed before 
or after the commencement of this Act shall be de- 
livered to any person applying for the same; and 
every such office copy shall be received as evidence of 
the acknowledgment of the deed to which the certifi- 
cate refers. 

By the Married Women's Property Act, 1882, the marital right 
and its incidents inter vivos are, with regard to women married alter 
its commencement, practically abolished, and, in the case of women 
already married, are abolished in respect to property taken by a 
subsequently accruing title ; so that property to which the marital 
right of husbands is applicable will tend continually to decrease, 
and aU property belonging or coming to a married woman wiU after 
a time necessaiily be held or taken by her for her separate use. 
Since a married woman can dispose of her separate estate, so far as 
the separate use extends, by deed without acknowledgment (Pride 
v. Bubby L. R 7 Ch. 64), it seems to foUow that the practice of 
acknowledging deeds will tend to become obsolete ; except, perhaps, 
80 far as relates to property not coming within s. 18 of the Married 
Women's Property Act, 1882, which is held by her as a trustee, or 
en autre droit. 

Powers of Attorney/. 

8. — (1.) If a power of attorney, given for valuable Sect. 8. 
consideration, is in the instrument creating the power EflPect of 
expressed to be irrevocable, then, in favour of a pur- ^^ey, for 

chaser, value, made 

(i.) The power shall not be revoked at any time, ^^^^^^ 
either by anything done by the donor of the power 
without the concurrence of the donee of the power, or 
by the death, marriage, lunacy, unsoundness of mind, 
or bankruptcy of the donor of the power ; and 

(ii.) Any act done at any time by the donee of the 
power, in pursuance of the power, shall be as valid as 
if anything done by the donor of the power without 
the concurrence of the donee of the power, or thel 
death, marriage, lunacy, unsoundness of mind, or 
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C. A. 1882, 
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Sect 9. 

EfPectof 
power of 
attorney, for 
valae or not, 
madeirre- 
Yooable for 
fixed time. 



bankruptcy of the donor of the power, had not been 
done or happened ; and 

(iii.) Neither the donee of the power nor the pur- 
chaser shall at any time be prejudicially affected by 
notice of anything done by the donor of the power, 
without the concurrence of the donee of the power, or 
of the death, marriage, lunacy, unsoundness of mind, 
or bankruptcy of the donor of the power. 

(2.) This section applies only to powers of attorney 
created by instruments executed after the commence- 
ment of this Act. 

See note on the next section. 

9. — (1.) If a power of attorney, whether given for 
valuable consideration or not, is in the instrument 
creating the power expressed to be irrevocable for a 
fixed time therein specified, not exceeding one year 
from the date of the instrument, then, in favour of a 
purchaser, — 

(i.) The power shall not be revoked, for and dining 
that fixed time, either by anything done by the donor 
of the power without the concurrence of the donee of 
the power, or by the death, marriage, lunacy, unsoimd- 
ness of mind, or bankruptcy of the donor of the 
power; and 

(ii.) Any act done within that fixed time, by the 
donee of the power, in pursuance of the power, shall 
be as valid as if anything done bv the donor of the 
power without the concurrence of the donee of the 
power, or the death, marriage, lunacy, unsoundness of 
mind, or bankruptcy of the donor of the power, had 
not been done or happened ; and 

(iii.) Neither the donee of the power, nor the pur- 
chaser, shall at any time be prejudicially affected by 
notice either during or after that fixed time of any- 
thing done by the donor of the power during that 
fixed time, without the concurrence of the donee of 
the power, or of the death, marriage, lunacy, unsound- 
ness of mind, or bankruptcy of the donor of the 
power within that fixed time. 

(2.) This section applies only to powws of attorney 
created by instruments executed after the commence- 
ment of this Act. 

This and the preceding section must be read in connection with 
sects. 46 and 47 of the Oony. Act, 1881, ante. See notes thereon. 
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These sections will facilitate dealings -with persons acting under C. A. 1882, 
powers of attorney executed after December 31st, 1882, and which Sect. 9. 

are expressed to be irrevocable either for an indefinite period, if the 

power be given for value, or for a period not exceeding a year in 
other eases. The old forms used by conveyancers often purported 
to make irrevocable appointments, but such appointments were 
nevertheless revocable at will, and were ipso facto revoked by death. 
But the CJonrts of Equity were accustomed to " give effect to all 
bond fide dealings with the attorney which took place after the 
death of the principal and before the death became known to the 
attorney ; especially where valuable consideration passed." (1 Dav. 
Prec. 4th ed. 475.) 

Cases might arise in which the operation of these sections may be 
doubtful or anomalous; for example, if a tenant in tail, having 

fiven an irrevocable power of attorney to execute a disentailing 
eed, should die before the execution ; or if a settlor, having given 
an irrevocable power of attorney to execute a settlement, or to 
execute a deed revoking the uses of an existing settlement and 
limiting new uses, should in like manner die. If the donor of an 
irrevocable power to sell lands, should afterwards sell the lands to 
a purchaser for value without notice of the power of attorney, and 
the attorney should afterwards sell the lands to a purchaser for 
value without notice of the previous sale, a difficult conflict of 
rights and equities would arise. In some cases, as on the sale of 
an undivided share, the non-delivery of the title deeds by the 
vendor would be naturally accounted for, and would raise no pre- 
sumption of fraud. In such cases a purchaser from an attorney 
under an irrevocable power should, notwithstanding the provisions 
of sects. 8 & 9 o{ the present Act, take steps to assure himself that 
there have been no intermediate dealings with the property by the 
donor of the power. 

The dangerous influence which these irrevocable powers may 
exercise upon titles suggests the conclusion, that the public regis- 
tration of such powers ought to be made compulsory by legislation. 
It will be observed that, under the present section, the year during 
which the power of attorney may be made irrevocable is computed 
from the date of the instrument. The language of this enactment is 
closely parallel to that of the Statute of Inrolments (27 Hen. 8, c. 16) — 
"within six months next after the date of the same writings in- 
dented ;" where, according to Preston, the word "date" means the 
day of the date of the deed, not of the delivery. (1 Prest. Abst. 288.) 
But according to an obiter dictum of Lord Eldon, in Underhill v. 
Jlorwood, 10 Ves. 209, at p. 228, the day of the date is the day of 
the execution. 

Executory Limitations. 

10. — (1.) Where there is a person entitled to land Sect. 10. 
for an estate in fee, or for a term of Years absolute ^^^toty 
or determinable on life, or for term of life, with an limitations, 
executory limitation over on default or failure of all or 
any of nis issue, whether within or at any specified 
period or time or not, that executory limitation shall 
be or become void and incapable of taking effect, if 
and as soon as there is living any issue who has 
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C. A. 1882, attained the age of twenty-one years, of the class on 
Sect. 10. default or failure whereof the limitation over was to 
take effect. 

(2.) This section applies only where the executory- 
limitation is contained in an instnmient coming into 
operation after the commencement of this Act. 

It is not clear that this section applies to an executory limitatioa 
in defeasance of an equitable fee simple, or, in general, to executory 
limitations of trusts as distinguished from uses. The definition of 
"land" in the Conv. Act, 1881, sect. 2, sub-s. (ii.), ante, would in- 
clude equitable fees simple ; but that definition is not incorporated 
into the present Act; and the phraseology of the present section 
suggests, that it was composed without any reference to, or thought 
of, that definition. 

A tenant in fee simple, subject to an executory limitation, could 
not defeat that limitation by a common recoveiy (Pells v. Broicn, Cro. 
Jac. 590) ; though a tenant in tail could thereby defeat an executory 
limitation upon his estate tail. 

Such a limitation might have been barred by non-claim on a fine 
levied with proclamations ; but the period of non-claim began to 
nm, not from the levying of the fine, but from the vesting of the 
executory interest. The same rule applies both to executory devises 
and to springing and shifting uses. ** It is frequently said, that an 
executory devise cannot be barred by a common recovery. The 
truth is, that a tenant in fee, subject to an executory devise, cannot 
by recovery, or by any other means, except by a fine or [read, and] 
non-claim on a fine, defeat an executory devise to which the estate 
is subject." (3 Prest. Abstr. 139.) ** A springing or shifting use 
cannot be barred by a fine, levied of the estate out of which such 
springing or shifting use is to arise, unless there be a non-claim of 
five years after it arises." (Cruise, 1 Fines & Eec. 3rd ed. p. 313.) 
The practical effect of the fine was only to shorten the i)eriod of 
limitation to five years. 

The present section destroys the executory limitation at the time 
when the son, or other issue of the person entitled, if he had been 
tenant in tail, might, with the consent of the person entitled, if the 
latter had been tenant for life preceding the estate tail, have 
acquired a fee simple in remainder ; whereas, previously, the execu- 
tory limitation could not have been defeated at any time during the 
life of the person entitled subject thereto. 

The section does not deal with executory limitations in defeasance 
of estates tail ; probably because they are defeated by the barring 
of the entail. 

Executory limitations of terms of years are only possible by way 
of devise (see note on the Conv. Act, 1881, sect. 65, sub-s. 2, ante\ 
and they do not often occur in practice. It is improbable that 
executory limitations in defeasance of an estate " for term of life," 
in the sense of an estate for the life of the tenant, are ever found ; 
but an estate pur autre vie, already in esse, as a leasehold estate for 
lives, is sometimes devised subject to an executory limitation io 
take effect on default of issue. (See Re Barber's Settled Estates, 
18 Ch. D. 624.) 

An executory limitation, to take effect upon a failure of issue 
generally, which seems to be indicated by the language, " whether 
within or at any specified period of time or not,^^ would, indepen- 
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dently of this section, bo absolutely void, by reason of tbe rule (j. A. 1882, 
against perpetuities. The words above cited seem to be merely ge^t. 10. ' 

superfluous. 

A tenant in fee simple, with an executory limitation, gift, or dis- 
position over, on failure of his issue, or in any other event, has the 
powers of a tenant for life under the S. L. Act, 1882. (See sect. 58, 
Bub-8. ii. of that Act, post,) 

Long Terms. 

11. Section sixty-five of the Conveyancing Act of Sect. 11. 
1881 shall apply to and include, and snail be deemed Amendment 
to have always applied to and included, every such ^^^J^^* 
term as in that section mentioned, whether having as long terms, 
the immediate reversion thereon the freehold or not ; 

but not — 

(i.) Any term liable to be determined by re-entry 

for condition broken ; or 
(ii.) Any term created by sub-demise out of a superior 
term, itself incapable of being enlarged into a 
fee simple. 

See the notes on the Conv. Act, 1881, sect. 65, ante. 

Mortgages. 

12. The right of the mortgagor, under section Sect. 12. 
fifteen of the Conveyancinff Act of 1881, to require a Beoonyeyance 

_, • J. J i! • J. • ii on mortgage. 

mortgagee, mstead oi re-conveymg, to assign the 
mortgage debt and convey the mortgaged property to 
a third person, shall belong to and be capable of being 
enforced by each incumbrancer, or by the mortgagor, 
notwithstanding any intermediate incumbrance ; but a 
requisition of an incumbrancer shall prevail over a 
requisition of the mortgagor, and, as between incum- 
brancers, a requisition of a prior incumbrancer shall 
prevail over a requisition of a subsequent incimi- 
brancer. 

Since, in the Conv. Act, 1881, the word " mortgagor'* is made to 
include any person entitled to redeem, it clearly includes a puisne 
incumbrancer, and this view was taken in Teevan v. Smith, 20 
Ch. D. 724. Hence, there might be an unlimited number of persons, 
all of whom would equally be entitled to exercise the right conferred 
by sect. 15 of that Act. The object of the latter part of the present 
section is to remove all doubt as to whether the existence of mesne 
incumbrancers disables a puisne mortgagee from requiring a transfer 
of a prior mortgage, and also to prevent a prior incimibrancer from 
being ousted of his right by the fact of a demand for transfer having 
been first made by a subsequent incumbrancer. The section makes 
no provision as to the i)oint of time at which interference by the 
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C. A. 1882, prior incumbrancer will come too late, and, as expense might be 
Sect 12. fruitlessly incurred, it will be desirable, when a puisne incumbrancer 

E reposes to exercise the right, for him to give notice to all incum- 
rancers intervening between himself and the person on whom he 
proposes to make the demand. 



Sect. 13. 

ReBtriction 
on repeals in 
this. 



Savinff. 

13. The repeal by this Act of any enactment shall 
not affect any right accrued or obligation incurred 
thereunder before the commencement of this Act ; nor 
shall the same affect the validity or invalidity, or any 
operation, effect, or consequence, of any instrument 
executed or made, or of anything done or suffered, 
before the commencement of this Act; nor shall the 
same affect any action, proceeding, or thing then 
pending or uncompleted ; and every such action, pro- 
ceeding, and thing may be carried on and completed 
as if there had been no such repeal in this Act. 

See note on the Conv. Act, 1881, sect. 71, ante. 



Schedule. 

Section 7 (4). 



SCHEDULE. 



3&4 Will. 4, c. 74. 
in part. 



Eepeals. 
.The Fines and Recoye- ' 



ines and Recoye- ) . ^^ . . ««^^u^ 
riesAct jmpart; namely,- 

Section eighty-four, from and including 
the words **and the same judge," to 
the end of that section (a). 
Sections eighty-five to eighty-eight in- 
clusiye (a). 
4 & 5 Will. 4, c. 92. .The Fines and Eecove- ) • . i 

in part. ries (Ireland) Act . . j '^ P^^ ' uamely,- 

Section seventy-five, from and including 
the words ** and the same judge," to 
the end of that section. 
Sections seventy-six to seventy-nine, in- 
clusive. 
17 & 18 Vict. c. 75. .An Act to remove doubts concerning the due 
acknowledgments (i) of deeds by married 
women in certain cases (c). 
41 & 42 Vict. c. 23.. The Acknowledgment of Deeds by Married 
Women (Ireland) Act, 1878. 



(a) These sections relate to the making and filing of certificates of acknow- 
ledffments. 

(i) In the title of the original Act, the word is ** acknowledgment.*' 

(e) The provisions of this Act are re-enacted, with variations, in sect. 7, tmie. 
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The subjects to be considered in relation to the Act may be divided 
into the following principal heads : — 

(I.) Who may exercise the powers given by the Act? 

(n.) What may be done in exercise of those powers ? 

(m.) In what ways may capital money arising from the exercise of 
any of those powers be employed ? 

(IV.) What securities are provided against reckless dealings by 
limited owners P 

(I.) The Persons by whom the Powers of the Act may 

be exercised. 

The person upon whom the statutory powers are conferred is styled 
" the tenant for life;" under which term are included the following 
persons: — 

(1.) Any person who is for the time being under a settlement 
beneficially entitled for his life to the receipt of the income 
of the settled land. See sect. 2, sub-s. (5) and sub-s. (10), (i.). 
This seems to include legal and equitable tenants for life 
under a settlement, as distinguished from persons merely 
holding at a rent under leases for life or lives. Where the 
settled land is subject to a trust for sale, the case is specially 
provided for by sect. 63. 

(2.) A tenant in ttul in possession, although restrained by statute 
from barring the entail, and although the reversion is in 
the Crown ; but not in case the land in respect whereof he 
is restrained from barring the entail W6W purchased with 
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money provided by Parliament in consideration of public 
services. See sect. 58, sub-s. (1). 

By virtue of sect. 2, sub-s. (10), (i.), this provision seems 
to apply to equitable as well as to legal tenants in tail. 

(S.) A tenant in fee simple in possession, with an executory limi- 
tation over on failure of his issue, or in any other event. 
(Sect. 58, sub-s. 1.) This provision seems to apply to an 
equitable tenant. . 

(4.) A person entitled in possession to a base fee, although the 
reversion is in the Crown. (Sect. 58, sub-s. 1.) 

This provision also seems to apply to a person equitably 
entitled. 

(6.) A tenant in possession for years " determinable on life '' — an 
extraordinary phrase, which seems to mean, determinable 
upon the dropping of a life or lives — ^not holding merely 
tmder a lease at a rent. {Ibid.) 

This provision also seems to apply to an equitable tenant. 

(6.) A tenant in possession pur autre m^ not holding merely under 
a lease at rent. {Ibid,) 

This provision also seems to apply to an equitable tenant. 

(7.) A tenant in possession for life or pur autre vie^ or for years 
" determinable on life," whose estate is liable to cease in 
any event during that life, or is subject to a trust for 
accumulation of income for payment of debts "or other 
purpose." {Ibid.) 

This provision also seems to apply to an equitable tenant. 

(8.) A tenant in tail in possession after possibility of issue extinct. 
{Ibid.) 
This provision also seems to apply to an equitable tenant. 

(9.) A tenant by the curtesy {ibid.) ; including, it is conceived, a 
tenant by equitable curtesy. 

(10.) A person entitled to the income of land tmder a trust for 
payment thereof to him during his own or any other life, 
whether subject to expenses of management or not, or 
until sale, or until forfeiture on bankruptcy, " or other 
event." {Ibid.) 

(11.) The trustees of the settlement, if any, and otherwise such 
person as the court shall appoint, in case the " tenant for 
life " is an infant. (Sect. 60.) This provision also applies 
to the case of an infant who is entitled in his own right to 
possession of land, apparently for any estate whatsoever, 
whether legal or equitable, and not being entitled under a 
settlement. (Sect. 59.) 
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The Act defines the phrase, " trustees of the settlement ; " but its 
language is not always uniform, and it seems sometimes to show an 
intention to depart from its definition. The following propositions 
may be collected from different passages : — 

(i.) If under the settlement there exist any trustees " with power 
of sale of settled land, or with power of consent to, or approval of, 
the exercise of such a power of sale," then such trustees " are for pur- 
poses of this Act trustees of the settlement." (Sect. 2, sub-s. 8.) 
This seems to be the most general sense of the phrase. 

(ii.) If imder the settlement there are no such trustees as aforesaid, 
any persons may be by the settlement " declared to be trustees thereof 
for purposes of this Act." (Ibid,) 

(iii.) If at any time there are no trustees within the foregoing 
definition, or when in any other case it is expedient that new trustees 
should be appointed, the Court may, on the application of any person 
having imder the settlement any interest in the settled land, or, in 
the case of an infant, on the application of his guardian or next 
friend, appoiut " fit persons to be trustees under the settlement for 
purposes of this Act." (Sect. 38.) 

(iv.) It seems that where an infant would, if of full age, have the 
powers of a tenant for life, and there are no " trustees of the settle- 
ment," the Court may, without appointing trustees, appoint a " per- 
son " to exercise the powers conferred by the Act, either generally or 
in sudi manner as the Court in the particular instance orders. 
(Sect. 60.) 

(12.) A married woman and her husband together, in any case 

where the married woman, if not married, would have been 

'* tenant for life," and is not entitled either for her separate 

use, or under any statute for her separate property or as a 

feme sole, (Sect. 61.) If entitled to her separate use, or 

under any statute as aforesaid, the married woman has 

power to act without her husband ; and notwithstanding 

that she is restrained from anticipation. {Ibid. 8ub-s. 6.) 

(13.) The committee of a lunatic tenant for life, so found by 

inquisition, acting under an order of the Lord Chancellor or 

other person intrusted with the care, &c., of lunatics. 

(Sect. 62.) 

Several persons entitled as tenants in common, or as joint tenants, 

or for other concurrent estates or interests, constitute together only 

one " tenant for life." (Sect. 2, sub-s. 6.) 

A person who is tenant for life within the meaning of sect. 2, 

feub-sects. (5) and (6), is " deemed to be such notwithstanding that, 

under the settlement or otherwise, the settled land, or his estate or 

interest therein, is incumbered or charged in any manner or to any 

c. s 
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extent." (Sect. 2, sub-s. 7.) This provision applies also to the other 
persons above enumerated, who have the powers of a tenant for life. 
But the rights of an assignee for value of the interest of the tenant 
for life cannot be affected without his consent, except that, unless the 
assignee is actually in possession, leases may be made without his 
consent. (See sect. 60.) 

(n.) What Powers may be exercised under the Act 

(1) Sale. 

The tenant for life (including any of the persons in that behalf 
previously enimierated) may sell the settled land, or any part thereof, 
or any easement, right, or privilege of any kind, over or in relation 
to the same. (Sect. 3, sub-s. i.) 

But the principal mansion house, and the demesnes thereof, and 
other lands usually occupied therewith, cannot be sold (or leased) 
without the consent of the trustees of the settlement, or an order of 
the Court. (Sect. 15.) 

(2) Rekaae of Tenure^ and Enfranchisement. 

Where the settlement comprises a manor, the tenant for life may 
sell the seignory of zsij freehold land within the manor, or the freehold 
and inheritance of any copi/hold or customary land, parcel of the 
manor, with or without the minerals and mining rights, so as, in 
every such case, to effect an enfranchisement. (Sect. 3, sub-s. ii.) 

An enfranchisement may be made with or without a re-grant of 
any right of common or other right, easement or privilege theretofore 
held or enjoyed with the land enfranchised. (Sect. 4, sub-s. 7.) 
The object of this enactment will sufficiently appear from the 
following passage: — "The right of common in the wastes of the 
lord of the manor is extinguished by enfranchisement, unless speci- 
ally preserved to the copyholder imder terms equivalent to a re-grant 
of common; and it has been held that the grant of all appurtenances 
to the copyhold tenement will not prevent the destruction of the 
common ; it is therefore usual to insert a re-grant of the commonable 
rights in the deed of enfranchisement." (Scriv. Cop. 4th ed. 666.) 

But an enfranchisement effected imder the 4 & 6 Vict. c. 36 (see 
sect. 81) will not deprive the tenant of any commonable right to 
which he may be entitled. 

(3) Exchange. 
The tenant for life may make an exchange of the settled land, or 
any part thereof, for other land, including an exchange in considera- 
tion of money paid for equality of exchange. (Sect. 3, sub-s. iii.) 



Digitized by VjOOQIC 



POWEKS CONFERRBD BY THE ACT. 251 

Settled land in England cannot be given in exchange for land out 
of England. (Sect. 4, sub-s. 8.) If the settlement should contain a 
power to effect such exchanges, they might, of course, be effected 
under the power, though not imder the Act. 

It is to be remarked, that the restriction imposed on the powers of 
sale and leasing with regard to the principal mansion house, &c., is 
not imposed upon the power of exchange. 

(4) Partition. 

Where the settlement comprises an undivided share in land, or, 
under the settlement, the settled land has come to be held in undivided 
shares, the tenant for life may concur in making partition of the 
entirety, including a partition in consideration of money paid for 
equality of partition. (Sect. 3, sub-s. iv.) 

Money required for enfranchisement, or for equality of exchange 
or partition, may be raised by mortgage. (Sect. 18.) These are the 
only purposes for which mortgages to be made by the tenant for life, 
as such, are authorized by the Act. Sect. 47 provides that costs 
directed by the Court to be paid out of property subject to a settle- 
ment, may be raised and paid by means of a mortgage of the settled 
land, or any part thereof, to be made by such person as the Court 
directs. 

(5) Shifting of Incumbrances, 

By sect. 5 the tenant for life is empowered, with the consent of the 
incumbrancer, to charge an incumbrance affecting land sold, or given 
in exchange or on partition, on any other part of the settled land, 
whether already charged therewith or not, in exoneration of the part 
sold, or so given ; and, ** by conveyance of the fee simple, or other 
estate or interest the subject of the settlement, or by creation of a 
term of years in the settled land, or otherwise," to make provision ac- 
eordingly. 

Land purchased with capital money ** arising imder " the Act may 
be made a substituted security for any charge in respect of money 
actually raised, and remaining unpaid, from which the settled land, 
or any part thereof, or any tmdivided share therein, has been released 
in order to the completion of a sale, exchange, or partition. (Sect. 24, 
Bub-s. 4.) 

(6) LeaMH. 
The tenant for life may lease the settled land, or any part thereof 
(but not the principal mansion house and demesnes, &c., except with 
consent of the trustees or an order of the Court, see sect. 15), or any 
easement, right, or privilege of any kind, over or in relation to the 
same, for any purpose whatever, whether involving waste or not, on 

8 2 



Digitized by VjOOQIC 



252 SUMMARY OF THE SETTLED LAND ACT, 1882. 

building lease for any term not exceeding ninety-nine years ; on 
mining lease, for any term not exceeding sixty years ; and on any 
other kind of lease, for any term not exceeding twenty-one years. 
(Sect. 6.) 

And with permission of the Court, to be given tmder special cir- 
^ cumstances, a building or mining lease may be made for any term, or 
may be granted in perpetuity. (Sect. 10.) 

The enlarged powers given by such an order may, subject to any 
direction to the contrary contained in it, be exercised by each of the 
successors in title, having the powers of tenant for life, of the person 
in whose favour it was originally made. {Ibid, sub-s. 2.) 

Various provisions are made (sect. 7) to secure the proper exercise 
of the powers of leasing : — 

(a) Every lease must be by deed, to take effect in possession not 

more than twelve months from the date ; 

(b) And must be at the best rent, regard being had to any fine 

taken and other circumstances ; 

(c) The lessee must covenant to pay the rent, with a condition of 

re-entry upon default for a time not exceeding thirty days ; 

(d) A ooimterpart must be " executed by the lessee and delivered 

to the tenant for life ; " of which execution and delivery the 
execution of the lease by the tenant for life shall be suffi- 
cient evidence. (Sect. 7, sub-s. 4.) 

(7) Confirmation of Contracts. 
By sect. 12 the tenant for life is empowered to make leases — (i.) to 
give effect to a contract for a lease entered into by any of his prede- 
cessors in title, where such lease, if made by the predecessor, would 
have bound the successors in title ; (ii.) to give effect to a covenant 
for renewal, performance whereof could be enforced against the 
owner for the time being of the settled land ; and (iii.) to confirm, 
" aa f ar as may be, a previous lease, being void or voidable ; but so 
that every lease, as and when confirmed, shall be such a lease as 
might at the date of the original lease have been lawfully granted 
under this Act or otherwise, as the case may require." (Sub-s. 3.) 

(8) Surrenders of Leases. 
By sect. 13 the tenant for life is empowered to accept, with or with- 
out consideration, a surrender of any lease, whether made under the 
Act or not ; and such surrender may relate to the whole, or any part, 
of the land comprised in the lease. On a partial surrender, the rent 
may be apportioned ; and on the grant of a new lease, the value of the 
lessee's interest imder the surrendered lease may be taken into account 
in fixing the rent. 
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(9) Licences to Lease CopyhoMs, 

By sect. 14, the tenant for life of a manor comprised in the settle- 
ment, is empowered to license the copyholders to make any such leases 
of their copyhold lands "as the tenant for life is by this Act 
empowered to make of freehold land." 

As regard manors which are not comprised in the settlement, the 
Act seems to avoid encroaching on the rights of the lord, so far as the 
settlement may comprise copyholds of such manors. The leasing 
powers of the tenant for life extend to copyholds only so far as they 
accord with the custom of the manor. 

(10) Appropriation of Streets^ 8fc. 

Sect. 16 empowers the tenant for life, in connection with a sale or 
grant or lease for building purposes, to cause or require to be appro- 
priated and laid out, for the general benefit of the residents on the 
settled land, any parts thereof for streets, gardens, &c., with drains, 
fencing, paving, or other works necessary or proper in connection 
therewith ; and also empowers him to make arrangements for their 
continued repair and maintenance. 

Deeds executed for giving efPect to this section may be inrolled in 
Central Office of the Supreme Court. 

(11) Timber. 
A tenant for life, impeachable for waste in respect of timber, may, 
on obtaining the consent of the trustees of the settlement, or an order 
of the Court, cut and sell "timber ripe and fit for cutting." (Sect. 35.) 

(12) Contracts, 
Sect. 31 empowers the tenant for life to make, vary, or rescind, with 
or without consideration, and accept surrenders of, contracts for carry- 
ing into effect any of the purposes of the Act. 

(13) Sale of Quasi-heirlooms, 
The tenant for life of land, with which personal chattels devolve 
under a trust, may, on obtaining an order of the Court, sell such 
chattels. (Sect. 37.) 

A tenant for life whose interest relates to an amdivided share of 
land may concur with any person having power to dispose of any 
other undivided share, " in any manner and to any extent necessary 
or proper for any purpose of this Act." (Sect. 9.) This provision 
is applicable, whether the amdivided share was originally comprised 
in the settlement, or, under the settlement, the settled land has come 
to be held in imdivided shares. 
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Sect. 45, 8ub-s. (1), provides that'a tenant for life, when intending 
to " make a sole, exchange, partition, lease, mortgage, or charge," 
shall give a month's notice of his intention to each of the trustees of 
the settlement severally, and also to the solicitor to the trtMteeSy if any 
such solicitor is known to him. 

Persons dealing in good faith with the tenant for life are not oon- 
cemed to inquire respecting the giving of any such notice. 

The Act provides (sect. 50) that the statutory powers shall not be 
capable of assignment (including assignment by operation of law) or 
release ; and that they shall remain exerciseable by the tenant for 
life after and notwithstanding any assignment, by operation of law 
or otherwise, of his estate or interest under the settlement. And any 
contract by the tenant for life not to exercise any of the powers is void. 
{Ibid, sub-s. 2.) If the tenant for life has assigned his interest for 
value, he cannot exercise the powers to the prejudice of the assignee 
{Ibid, sub-s. 3) ; but, unless the assignee is in possession, his consent 
is not necessary to the making of leases, provided they be made at 
the best rent reasonably obtainable and without fine, and are in other 
respects in conformity with the Act. Sects. 51 and 52 make void 
any provision contained in a settlement, by which any attempt is 
made either to restrain the tenant for life from exercising the powers, 
or to punish him for their exercise by forfeiture. But in exercising 
the powers the tenant for life is, as regards the other parties entitled 
imder the settlement, generally subject to the duties and liabilities of 
a trustee. (Sect. 53.) 



(m.) Of Capital Money, and the Modes in which it may 

be applied 

The Act contains (sect. 2, sub-s. 9) the following definition: — 

** Capital money arising under this Act, and receivable for the trusts and pur- 
poses of the settlement, is in this Act referred to as capital money arising imder 
this Act." 

In the following special cases it is declared that certain moneys are 
to come within the definition of capital money : — 
Money raised by mortgage by virtue of sect. 18, to provide for 

enfranchisement or equality of exchange or partition, " shall be 

capital money arising tmder this Act." 
When capital money has been invested in authorized securities, the 

latter " may be converted into money, which shall be capital 

money arising tmder this Act." (Sect. 22, sub-s. 7.) 
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Consideratioii moneys reoeired for the variation or rescission of 
contracts, by virtue of sect. 31, "shall be capital money arising 
under this Act." (Sub-s. ii.) 
Money paid into Court under any statute, and liable to be laid out 
in the purchase of land to be made subject to a settlement, "may 
be invested or applied as capital money arising under this Act." 
(Sect. 32.) 
Money under a settlement in the hands of trustees and liable to be 
laid out as last aforesaid, may, at the option of the tenant for 
life, be invested or applied as capital moneys arising amder this 
Act. (Sect. 33.) 
The Act by its language seems also to assume that purchase-money 
paid in respect of a lease or any interest less than a fee simple, 
or of a reversion, is " capital money arising imder this Act." 
(See sect. 34.) But in making this assumption, it provides that 
capital money so arising may be invested in a pecidiar manner 
not applicable to capital money in general. The trustees or the 
Court may require it to be so " laid out, invested, accumulated, 
and paid," as to give the parties interested the like benefit as 
they might lawfully have had from the lease or reversion, or as 
near thereto as possible. 
Moneys arising by the sale of chattels settled upon trust to devolve 
with land, " shall be capital money arising under this Act." 
(Sect. 37.) Such moneys may be invested in the purchase of 
other chattels to be held on the same trusts. 
In two particular cases the Act distinguishes between capital and 
income for the purpose of apportioning a fund — ^namely, as to 
rents arising under mining leases, and as to the net proceeds of 
the sale of timber. As to mining rents, if the tenant for life is 
impeachable for waste in respect of minerals, three-fourths, and 
otherwise one-fourth, must, unless a contrary intention is ex- 
pressed in the settlement, be set aside as capital. (Sect. 11.) 
As to the net proceeds of the sale of timber, if the tenant for 
life is impeachable for waste in respect of timber, three-fourth 
parts must be set aside as capital. (Sect. 35, sub-s. 2.) 
The following is a list of the different means by which it seems 
probable that capital moneys may " arise under the Act," arranged 
in the order in which they occur in the Act ; including both those 
which are specially provided for, and those which seem to depend upon 
the general principles regulating the administration of settlements : — 
(1.) Net purchaae-moneys received on a sale, whether of the whole 
or any part of the settled land, or of an easement, &c., "over 
or in relation to " the settled land, by virtue of sect. 3, 
sub-s. (i.) 
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This will include purchase-moneys of the principal man- 
sion house and demesnes, whenever (see sect, 15) they are 
sold with the consent of the trustees, or by an order of the 
Court. 

(2.) Consideration moneys received for the enfranchisement of 
copyholds, and the release of the tenure (with its incidents) 
of freeholds, by virtue of sect. 3, sub-s. (ii.) 

(3.) Moneys received for equality of exchange (sect. 3, sub-s. iii.) ; 

(4.) Or received for equality of partition. (Sect. 3, sub-s. iv.) 

(5.) Fines or premiums taken on the grant of leases, by virtue of 
sects. 6—13 ; including fines and premiums taken upon the 
completion of a contract, or the confirmation of a voidable 
lease, by virtue of sect. 12. 

(6.) Three-fourths of the net moneys arising omder mining leases, 
if the tenant for life is impeachable for waste in respect of 
minerals (sect. 11); unless a " contrary intention " is ex- 
pressed in the settlement. 

(7.) One-fourth of the net moneys arising imder mining leases, if 
the tenant for life is not impeachable for waste in respect 
of minerals {ibid.) ; unless a contrary intention is expressed 
in the settlement. 

(8.) Consideration moneys received for accepting surrenders of 
leases, by virtue of sect. 13. 

(9.) Consideration moneys (if any) received for granting to copy- 
holders, by virtue of sect. 14, licences to demise their copy- 
holds. 

(10.) Consideration moneys (if any) received upon the laying out 
and appropriation of streets, &c., in connection with a sale 
or grant for building purposes, by virtue of sect. 16. 

(11.) Moneys raised by mortgage omder sect. 18 ; but only for the 
special purposes therein mentioned. 

(12.) Moneys arising from the sale of securities, in which capital 
moneys have been invested. (Sect. 22, sub-s. vii.) 

(13.) Consideration money paid for variation or rescission of con- 
tracts, by virtue of sect. 31, sub-s. (ii.) 

(14.) Money paid into Court under any statute, and liable to be 
invested in land as above mentioned. (Sect. 32.) This 
may also be dealt with in any other mode authorized by the 
statute imder which the money is in Court. (Ibid.) 

(15.) Money under a settlement in the hands of trustees, and liable 
to be invested in land aa above mentioned. (Sect. 33.) . It 
is at the option of the tenant for life whether this shall be 
treated as capital money arising under the Act, or dealt with 
according to the provisions of tihe settlement. (Ibid.) 
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(16.) Consideration money received for the sole of interests less 
than a fee simple by virtue of sect. 34. This, as above 
mentioned, is liable to be dealt with in a special manner not 
applicable to capital money in general. 
(17.) Three-fourths of the net proceeds of sale of timber, by virtue 
of sect. 35, where the tenant for life is impeachable for waste 
in respect of timber. 
(18.) Net purchase-moneys received on a sale, by virtue of sect. 37, 

of chattels settled upon trust to devolve with land. 
These last moneys have the peculiarity, that they may be invested 
in the purchase of " other chattels, of the same or any other nature " 
{ibid, sub-s. 2), to devolve in the same manner as the chattels sold. 
But they may also be invested in any other way prescribed by the Act 
for the investment of capital money. 

The foregoing enumeration of the different kinds of capital money 
will include any sum paid by way of deposit, upon the making of a 
contract by virtue of sect. 31, when such deposit will, upon the com- 
pletion of the contract, form a part of any sum entitled to be regarded 
as capital. 

Capital money " arising imder " the Act may be paid either to the 
trustees of the settlement, or into Court, at the option of the tenant 
for life (sect. 22, sub-s. 1) ; but may not be paid to fewer than two 
persons as trustees, unless the settlement authorizes the receipt of 
capital trust money of the settlement by one trustee. (Sect. 39, 
sub-s. 1.) 

The following are the modes in which net capital moneys may be 
applied : — 

(L) Investment in Government securities, or securities authorized 
by law or by the settlement, or bonds, mortgages, deben- 
tures, or debenture stock of any railway in the United 
Kingdom, incorporated by special Act, and having, for ten 
years preceding the investment, paid a dividend on its 
ordinary stock or shares. (Sect. 21, sub-s. i.) 
(2.) Discharge of incumbrances affecting the whole estate the 
subject of the settlement, or of land-tax, tithe rent-charge, 
or rents incident to the tenure. (/6irf., sub-s. ii.) 
(3.) Pajmient for any improvement authorized by the Act. {Ibid.j 
sub-s. iii.) 

The list of authorized improvements is given in sect. 25. 
(4.) Payment of money for equality of exchange or partition. 
(Sect. 21, sub-s. iv.) For this purpose, also, money may be 
raised by mortgage. (Sect. 18.) 
(6.) Purchase of the Beignory of any part of the settled land, being 
freehold land. (Sect. 21, sub-s. v.) 
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(6.) Puroliase of the fee simple of any part of the settled land, being 
copyhold or customary land. {Ibid.) For this purpose, 
also, money may be raised by mortgage. (Sect. 18.) 

(7.) Purchase of the reversion in fee upon leasehold interests for 
years, or life, or years determinable " on life," comprised in 
the settlement. (Sect. 21, sub-s. vi.) 

(8.) Purchase of land, whether freehold or copyhold, held for a fee 
simple, or on lease for sixty years or more, with or without 
minerals, and subject or not to exception of mines or mining 
rights. {Ibid,y sub-s. vii.) 

But capital money arising " from settled land in Eng- 
land " may not be applied in the purchase of land out of 
England, imless the settlement expressly authorizes such 
purchases. (Sect. 23.) 

(9.) Purchase, for a fee simple or for a term of sixty years or 
more, of mines and minerals convenient to be held or worked 
with the settled land, or of easements, &c., convenient for 
mining or other purposes. (Sect. 21, sub-s. viii.) 

(10.) Payment to any person becoming absolutely entitled, or 
empowered to give an absolute discharge. {Ibid.y sub-s. ix.) 

(U.) Payment of costs, charges, and expenses of, or incidental to, 
the exercise of any of the powers, or the execution of any 
of the provisions of the Act. {Ibid., sub-s. x.) This, of 
course, does not refer only to the payment of the costs of 
raising the money. 

(12.) Any other mode in which money, produced by the exercise 
of a power of, sale in the settlement, is applicable there- 
under. {Ibid., sub-s. xi.) 

(13.) Moneys arising from the sale of personal chattels which are 
settled on trust to devolve with land, may either be treated 
as ordinary capital money, or they may be invested in the 
purchase of other chattels, of the same or any other nature, 
to be settled upon the same trusts as the chattels sold. 
(Sect. 37, sub-s. 2.) 

Neither a sale, nor a purchase, of such chattels may be 
made, without an order of the Court. {Ibid., sub-s. 3.) 

(14.) Capital money arising under the Act may also be applied 
in payment of any costs, charges, or expenses, which are 
directed by the Court to be paid out of property subject to 
the settlement. 

In addition to the foregoing modes of expenditure, the Agricultural 
Holdings (England) Act, 1883 (46 & 47 Yict. c. 61), s. 29, enacte, 
that capital money arising under the Settled Land Act, 1882, may be 
applied in payment of any moneys expended and costs incurred by a 
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landlord under the first-mentioned Act, in respect of the execution of 
improvements there referred to or in discharge of any charge created 
on a holding under the Act. 



(lY.) Of the Protection afforded by the. Act to Bemain- 

dermeiiy &c. 

Omitting such obvious provisions as that sales, &c., shall be made 
at the best price, &c., that can reasonably be obtained, the following 
are the principal safeguards designed for the protection of remainder- 
men in general : — 

(D The tenant for life, when intending to make a sale, exchange, 
partition, lease, mortgage, or charge, must give a month's previous 
notice of such intention to each of the trustees of the settlement, and 
also to " the solicitor for the trustees," if any such solicitor is known 
to him. (Sect. 46, sub-s. 1.) 

The enimieration in sect. 45, of powers requiring for their exercise 
this preliminary notice, does not exhaust the list of powers which may 
be exercised by the tenant for life. It omits (i.) the acceptance of 
surrenders; (ii.) the granting of licences to copyholders to make leases; 
(iii.) the appropriation and laying out of streets, &c., in connection 
with a building scheme ; (iv.) it seems to omit the application to the 
Court for an order to cut timber, under sect. 35 ; but the order would, 
of course, not be made without a sufficient notice, probably not 
shorter than the prescribed month, to the trustees ; and (v.) it omits 
the making, varying, and rescinding, and accepting surrenders of 
contracts, by virtue of sect. 31. 

Perhaps the language of sect. 3, sub-s. (ii.), " may sell the seignory," 
&c., may be held to bring the matters there treated of (powers to 
release quit rents and incidents of tenure, and to enfranchise copy- 
holds) within the list of matters referred to in sect. 45. 

It is provided that, " at the date of notice given," the number of 
trustees shall not be less than two, unless a contrary intention is 
expressed in the settlement. (Sect. 45, sub-s. 2.) 

A person dealing in good faith with the tenant for life is not con- 
cerned to inquire respecting the giving of any such notice. (Sect. 45, 
sub-s. 3.) But it is conceived that no person having actual notice of 
any default could safely deal with the tenant for life. 

(2.) Section 44 provides that, if, at any time, a difierence arises 
between the tenant for life and the trustees respecting the exercise of 
the statutory i)owers, the Court may, on the application of either 
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give directions respecting the matter. Such applications are to 
de either by petition or by summons at chambers. (Sect. 46, 
3 ; and see S. L. Act Eules, 1882, r. 2, post) 

• 
Capital money must be paid either to the trustees or into 
at the option of the tenant for life. (Sect. 22, sub-s. 1.) 
ess the settlement authorizes the receipt of capital trust money 
I trustee, such payment may not be made to fewer than two 
s. (Sect. 39, sub-s. 1.) But by virtue of sect. 41 each trustee 
irerable for what he actually receives only, notwithstanding his 
5 any receipt for conformity ; and, so far as regards the general 
e by the tenant for life of his statutory powers, sect. 42 pro- 
hat the supervision of the trustees shall be purely voluntary. 

Restrictions are placed upon the execution of authorized 
ements out of capital money, with a view to provide that such 
iiture shall be incurred only upon such as are judicious and 
to be remunerative. If the money to be expended is in Court, 
plication of it wiU be governed entirely by the Court's discre- 
(Sect. 26, sub-s. 3.) If it is in the hands of the trustees, the 
^ement must be executed according to a scheme to be approved 
trustees ; and before the money is paid out of their hands, an 
►f the Court must be made, or a certificate of the due execution 
work must be given, either by the Land Commissioners, or by 
apetent engineer or able practical surveyor " nominated by the 
s and approved by the Commissioners or the Court. {Ibid.^ 

2.) 

Land Commissioners are the aggregate of the Indosure Com- 
lers, the Copyhold Commissioners, and the Tithe Commis- 
; who (sect. 48) are united into a single body by the name of 
nd Commissioners for England. 

The responsibility of maintaining improvements executed 
the Act is thrown upon the tenant for life and " each of his 
)r8 in title having, under the settlement, a limited estate or 
t only in the settled land " during such time as the Land Com- 
lers shall prescribe. (Sect. 28, sub-s. 1.) The tenant for life, 
ich of his successors, being limited owners, must also keep 
I against damage by fire, in any amount prescribed by the 
issioners, any buildings of an insurable nature comprised in 
ch improvement. {Ibid.) Trees planted as an improvement 
ot be cut down, except in proper thinning. (Sect. 28, sub-s. 2.) 
uired by the Commissioners, either upon their own motion 
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or Upon the suggestion of any person having any interest in the 
settled land, the limited owner for the time being in possession 
must " report to the Commissioners the state of every improvement 
executed imder this Act, and the fact and particulars of fire insurance, 
if any.'' {Ibid,, sub-s. 3.) 

(6.) The tenant for life, in exercising any power under the Act, is 
to have regard to the interests of all parties entitled under the settle- 
ment, and, in relation to the exercise thereof by him, is to be deemed 
to be in the position, and to have the duties and liabilities, of a trustee 
for those parties. (Sect. 53.) 
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Sect. 1. 

Short title; 
commence- 
ment; 
extent. 



(45 & 46 Vict. c. 38.) 

An Act for facilitating Sales ^ Leases^ and other dispositions 
of Settled Land^ and for promoting the execution of 
Improvements thereon. [10th August, 1882.]] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows : 

I. — Preliminary. 

1. — (1.) This Act may be cited as the Settled Land 
Act, 1882. 

(2.) This Act, except where it is otherwise ex- 
pressed, shall commence and take effect from and 
immediately after the thirty-first day of December 
one thousand eight hundred and eighty-two, which 
time is in this Act referred to as the commencement 
of this Act. 

There occurs no passage in the Act where "it is otherwise ex- 
pressed," unless sect. 46, sub-s. (9), and sect. 65, sub-s. (8), posty be 
considered such. The Act affects settlements in existence at the 
time of its commencement, but has not otherwise any retrospectiTe 
operation. The coming into operation of tho Act did not, it is con- 
ceived, validate anything done before its commencement, which, 
although it would have been valid if done afterwards, was not valid 
at the time at which it was done. 

(3.) This Act does not extend to Scotland. 



II. — Definitions. 

S«ct. 2. 2. — (1.) Any deed, will, agreement for a settle- 
Definition of ment, or other agreement, covenant to surrender, copy 
tenaS^for' of court roll, Act of Parliament, or other instrument, 
life, &c. or any number of instruments, whether made or passed 
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before or after, or partly before and partly after, the S: E. A. 
commencement of this Act, under or by virtue of ^^•^' 
which instrument or instruments any land, or any 
estate or interest in land, stands for the time being 
limited to or in trust for any persons by way of suc- 
cession, creates or is for purposes of this Act a settle- 
ment, and is in this Act referred to a« a settlement, or 
as the settlement, as the case requires. 

Since different lands may by the same instrument be limited in 
different lines of succession, it seems that several settlements may 
be created by the same instrument. See note on sect. 5, post. 

It is conceived that this sub-section will be construed to include 
settlements made by feoffment, though its language is not well 
adapted to the purpose. By the 8 & 9 Vict. c. 106, s. 3, a feoff- 
ment, other than a feoffment made under a custom by an infant, 
is void unless evidenced by deed ; and by the Statute of Frauds 
(29 Car. 2, c. 3) s. 1, no feoffment can convey any greater estate 
than a tenancy at will, unless it is ** put in writing," signed by 
the feoffor or his agent thereunto lawfully authorized in writing. 
The deed by which the feoffment is evidenced, or in the case of 
a feoffment made under a custom by an infant, the writing into 
which the feoffment is " put," will probably be held to be ** instru- 
ments" within this sub-section, although they only remove a statu- 
toiy impediment to the operation of the f eoftnent. 

On feoffments made by infants of lands subject to the custom of 
gavelkind, see Bobinson on Gavelkind, Bk. ii., ch. 3 (also p. 96, 
anie). Uses may be declared upon the seisin transferred by such a 
feoffment, and therefore a settlement might be effected thereby. 

The language of this sub-section, taken in connection with that of 
sub-s. (3) in/ra, would naturally suggest, that a settlement is so only 
in relation to the land settled by it, and not in relation to other pro- 
perty which happens to be comprised in the same document. See, 
however, sect. 33, post, 

(2.) An estate or interest in remainder or reversion 
not disposed of by a settlement, and reverting to the 
settlor or descending to the testator's heir, is for pur- 
poses of this Act an estate or interest coming to the 
settlor or heir imder or by virtue of the settlement, 
and comprised in the subject of the settlement. 

For some remarks upon the distinctions between remainders and 
reversions, vide suprUy p. 36. This sub-section does not appear to 
refer to remainders or reversions existing previously to and inde- 
pendently of the settlement, but only to remainders and reversions 
separated off from the particular estate or estates by the settlement 
itself. In practice the sub-section will refer only to reversions, which 
are often confused with remainders. 

(3.) Land, and any estate or interest therein, which 
is the subject of a settlement, is for purposes of this 
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8. E. A. Act settled land, and is, in relation to the settlement, 
^^^^ ^* referred to in this Act as the settled land. 

On the meaning of " land," see sub-s. (10), (i), infra. The present 
sub-section only deals with land actually comprised in the settle* 
ment. 

The powers conferred by the Act, so far as regards their exer- 
cise by a person who is in fact a tenant for life imder a settle- 
ment, bind only such estate or interest as is comprised in the settle- 
ment. For example, the tenant for life of a term of years cannot 
grant a lease for a longer term than the residue of the settled term. 
But it must be remembered that in some cases the word ** settle- 
ment " bears in this Act an artificial meaning. The undisposed-of 
reversion on a tenancy for life created by a will, is deemed to be 
included in the will so far as it is regarded as a settlement, see 
sub-s. (2), supra; and such reyersion would be bound by any 
exercise of the powers by the tenant for life. A similar remark 
applies to most of the limited owners who, by sect. 58, post, have 
the powers of a tenant for life. Nevertheless, the proposition is 
generally true, that no estate or interest will be boimd, which could 
not have been bound by the settlor. This language does not, how- 
ever, adequately apply to the c«we of a tenant by the curtesy ; see 
sect. 58, sub-s. (1), (viii), post^ and note thereon. 

On settlements of terms of years, see note to sect. 65, sub-s. (2), 
of the Conv. Act, 1881, ante. As to the exercise of powers by the 
tenant for life of a settled term created by a lease containing a cove- 
nant not to assign or sublet without licence, see note to sect. 6, post, 

(4.) The determination of the question whether land 
is settled land, for purposes of this Act, or not, is go- 
verned by the state of facts, and the limitations of the 
settlement, at the time of the settlement taking effect. 

This provision was originally enacted by 27 & 28 Vict. c. 45, s. 3, 
in consequence of the decisions in Re Goodwin^ s Settled Estates^ 
3 Giff. 620, and Re BirteVs Settled Estates, 11 W. E. 739. But it 
seems to have no particular function in the present Act, because the 
question which it determines could be of importance only with 
reference to lands which under a settlement have come to be held in 
undivided shares, which case is specifically provided for by sect. 
19, post, 

(5.) The person who is for the time being, imder a 
settlement, beneficially entitled to possession of settled 
land, for his life, is for purposes of this Act the tenant 
for life of that land, and the tenant for life imder that 
settlement. 

This includes both a legal and an equitable tenant for life in 
possession; see sub-s. (10), (i), infra. As to the other persons 
upon whom are conferred the powers of a tenant for life under the 
Act, see sects. 58, 60, 61, 62^ post; also p. 247, ante, where a list of 
thetai is g^ven. 

Upon the exercise of his statutory powers by a tenant for life 
who has incumbered his estate or interest under the settlement, see 
sub-s. (7), infrttf and sect. 50, post. 
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No power " exerciseable for any purpose provided for in this 8. L, A. 
Act" can now be conferred by a settlement upon trustees, so as to be Sect. 2. 

exercised by them without the consent of the tenant for life. See 

sect. 56, sub-s. (2), post. If the tenant for life is an infant, it seems 
that such consent is to be given in his behalf by the trustees for 
purposes of the Act, who may be, but are not necessarily, the same as 
the trustees to exercise the power. (Re Duke of Newcastle's Estates f 
24 Ch. D. 129.) 

The same principle seems applicable to the giving of consents on 
behalf of limatics. 

There can never be more than a single tenant for life, within the 
meaniag of the Act, at the same time ; though such a tenant for 
life may consist of several individual persons acting jointly. See 
sub-s. (6), post. 

If a person entitled to a rent charge, or other incumbrance, prior 
to the settlement, should take possession of the land, this seems to 
be no interference witii the powers of the tenant for life, because 
the phrase *' settled land" includes only what is included in the 
settlement, and this is subject to and apart from the prior incum- 
brance. But of course the powers could be exercised only upon or 
over the '* settled land," i, e., the land subject to the prior incum- 
brance ; and see sect. 20, sub-s. 2, (i.), post, 

(6.) If in any case, there are two or more persons 
so entitled as tenants in common, or as joint tenants, 
or for other concurrent estates or interests, they to- 
gether constitute the tenant for life for purposes of 
this Act. 

The Act contains nothing to enable a majority, either of number 
or in value, of such joint tenants or tenants in common, to bind a 
dissentient minority. 

Although several tenants in common for life constitute, by virtue 
of this sub-section, only one tenant for life, yet it seems that, by 
virtue of sect. 19, post, they may act separately, so far as regards 
concurring with owners of other undivided shares not comprised in 
the settlement, or concurring with some only of the other tenants 
in common. See also sect. 3, sub-s. (iv), post. 

A settlor might make the exercise of the statutory powers diffi- 
cult, by making the tenant for life to consist of a considerable 
number of joint tenants, all but one taking very small interests 
under the settlement. It is conceived that this could not be 
treated as an evasion of the Act ; for such an arrangement would 
in nowise deprive the complex tenant for life of the statutory 
powers, and the construction of such complex tenants for life is 
expressly sanctioned by the Act. 

Such joint tenants could not obtain a partition of anything except 
their joint life estate. But application might be made to the court 
to exercise the powers given by the Settled Estates Act, 1877. 
Sect. 28 of that Act enables the court to dispense vrith consents. 

(7.) A person being tenant for life within the fore- 
going de&iitions shall be deemed to be such notwith- 
standing that, imder the settlement or otherwise, the 

c. T 
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8. E. A. settled land, or his estate or interest therein, is incum- 
Sect.2. bered or charged in any manner or to any extent. 
See sect. 50, post 

(8.) The persons, if any, who are for the time 
being, under a settlement, trustees with power of sale 
of settled land, or with power of consent to or 
approval of the exercise of such a power of sale, or 
if under a settlement there are no such trustees, then 
the persons, if any, for the time being, who are by the 
settlement declared to be trustees thereof for purposes 
of this Act, are for purposes of this Act trustees of the 
settlement. 

As to the necessity, when no trustees for the purposes of the Act 
exist, for procuring the appointment of such trustees, see note on 
sect. 45, post. As to the appointment of trustees, see sect. 38, and, 
when the tenant for life is an infant, sect. 60, post. 

There seems to he no reason why trustees for the purposes of the 
Act might not have been nominated by a settlement executed be- 
tween the passing and the commencement of the Act. 

A trustee having a power of sale to arise in futuro, is not a 
trustee for purposes of the Act. ( Wheelwright v. Walker ^ 23 Ch. 
D. 752.) 

It is conceived that trustees having an immediate power of sale 
exerciseable only with the consent of the tenant for life, would be 
trustees for purposes of the Act. 

It seems clear that trustees having a power of sale will be trustees 
for purposes of the Act only in relation to the settled land to 
which their power of sale relates, and not in relation to any other 
land which may also be settled by the same instrument. 

Trustees for purposes of the Act, when distinct from the trustees 
of the settlement, will be an anomalous body constituted by and 
deriving their powers from the Act alone ; and it is conceived that 
they are not within the meaning of the Conv. Act, 1881, sect. 31, 
ante. See sect. 38, pqstf and note thereon. 

(9.) Capital money arising imder this Act, and 
receivable for the trusts and purposes of the settle- 
ment, is in this Act referred to as capital money- 
arising under this Act. 

The phrase which this sub-section affects to define would have been 
equally intelligible without it. 

In some cases, methods by which capital money may arise are 
specifically mentioned, see sect. 11 ; sect. 18; sect. 22, sub-s. ClVj 
sect. 31, sub-s. (ii.) ; sect. 32 ; sect. 33 ; sect. 34 ; sect. 35, sub-s. (2) ; 
and sect. 37, post. 

For a list of the methods by which capital money may arise, see 
pp. 255 et seq,f ante, 

(10.) In this Act— 

(i.) Land includes incorporeal hereditaments, also 
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an undivided share in land ; income includes rents S. L. A. 
and profits ; and possession includes receipt of income : ^^^^* ^' 

The phrase "settled land," which in this Act, by virtue of 
8ub-8. (3), supra, includes any estate or interest in land, of course 
includes a term of years. It seems not to be material for the pur- 
poses of this Act to enquire whether "land" by itself would include 
a term of years. See the Conv. Act, 1881, sect. 2, sub-s. (ii), ante, 
and note thereon. 

Easements are not incorporeal hereditaments, but rights appur- 
tenant to corporeal tenements and hereditaments. Eights created 
by statute and in their nature (that is, so far as regards the privi- 
leges which they confer) resembling easements, may sometimes 
exist apart from any corporeal tenement to which they are appur- 
tenant ; and such rights have sometimes been loosely styled ease- 
ments. See, for an example, Great Western Railway v. Swindon, Sfc, 
Railway, 22 Oh. D. 677, at p. 707. 

(ii.) Rent includes yearly or other rent, and toll, 
duty, royalty, or other reservation, by the acre, or the 
ton, or otherwise ; and, in relation to rent, payment 
includes delivery ; and fine includes premium or fore- 
gift, and any payment, consideration, or benefit in the 
nature of a fine, premium, or fore-gift : 

The following kinds of rents or reservations are often found in 
mining leases : — 

(1.^ A fixed annual payment, being a rent commonly so called ; 
(2.; A surface rent, varying with the amount of surface land 

occupied for the purposes of the works ; 
(3.) A footage, or acreage, rent, varying both with the lateral 

extent and the thickness of the actual working ; 
(4.) Royalty, or galeage rent, varying with the amoimt of the 

minerals won ; and 
(5.) A wayleave rent, paid for the passage of minerals over other 
lands of the lessor ; which is presumed to be what is here 
meant by the word " toll." 

Toll is defined by Bracton (lib. ii. cap. 24) as being a 

tribute or custom paid for passage. These tolls, being paid 

in respect of passage over private lands, are tolls traverse. 

In some mines there is also found, 

(6) A spoil-bank rent, being a rent paid for land occupied by 

deposits of waste or rubbish. 
It is also not unconmion to provide, that royalties and other 
payments in respect of certain minerals may be made in kind ; to 
which practice the provision in this section, "payment includes 
delivery," refers. 

Several yearly rents may be reserved on one lease. {Knighfs 
case, 5 Eep. 54, at p. 55.) 

(iii.) Building purposes include the erecting and the 
improving of, and the adding to, and the repairing of 
buildings ; and a building lease is a lease for any 
building purposes or purposes connected therewith : 

The Settled Estates Act, 1877, s. 4, 1st sub-division, post^ distin- 

t2 
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8. L. A. guishes between biiilding leases and repairing leases, fixing difPe* 
Sect. 2. rent extreme limits for their respective terms. 



(iv.) Mines and minerals mean mines and minerals 
whether already opened or in work or not, and include 
all minerals and substances in, on, or under the land, 
obtainable by underground or by surface working; 
and mining purposes include the sinking and search- 
ing for, winning, working, getting, making merchant- 
able, smelting or otherwise converting or working for 
the purposes of any manufacture, carrying away, and 
disposing of mines and minerals, in or under the 
settled land, or any other land, and the erection of 
buildings, and the execution of engineering and other 
works, suitable for those purposes ; and a mining lease 
is a lease for any mining purposes or purposes con- 
nected therewith, and includes a grant or licence for 
any mining purposes : . 

The following substances are within the meaning of the term 
"minerals": — Arsenic; china, potter's, Dorsetshire, clay; coal; 
copper; coprolites; fire-day ; free-stone ; gold; gravel; iron; lead; 
limestone ; marble ; silver ; salt ; slate ; stratimi of stone ; stone in 
quarry; tin; umber; zinc. As to the comprehensiveness of the 
term, see Hext v. Gillf L. E. 7 Ch. 699. Flints are, perhaps, no 
longer minerals, when they have been turned up on amcultural 
land in the ordinary course of husbandry. ( Tucker v. Ijinger, 32 
W. E. 40.) 

(v.) Manor includes lordship, and reputed manor or 
lordship : 

See note on the Oonv. Act, 1881, sect. 2, sub-s. (iv.), ante. 

(vi.) Steward includes deputy steward, or other 
proper officer, of a manor. 

(vii.) Will includes codicil, and other testamentary 
instrument, and a writing in the nature of a will : 

See note on the Oonv. Act, 1881, sect. 2, sub-s. (xii.), ante. 

Tviii.) Securities include stocks, funds, and shares: 
(ix.) Her Majesty^s High Court of Justice is referred 
to as the Court : 

(x.) The Land Commissioners for England as con- 
stituted by this Act are referred to as the Land Com- 
missioners: 

See sect. 48, post. 

(xi.) Person includes corporation. 
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III.— Sale ; Enfranchisement ; Exchange ; Partition. UJ: f' 
General Powers and Regulations. 
3. A tenant for life — Powers to 

tenant for life 
As to the duties and liabilities of a tenant for life, in exercising to sell, &o. 

these and the other powers conferred by the Act (a list of which is 

given at p. 250, ante), see sect. 53, post, and note thereon. 
As to what costs will, under the Solicitors Remuneration Act, 

1881, Gten. Ord. r. 4, be allowed to the solicitor conducting the sale, 

see Re Beck, 24 Ch. D. 608. 

(i.) May sell the settled land, or any part thereof, 
or any easement, right, or privilege of any 
kind, over or in relation to the same ; and 

A sale by the remainderman of his interest, made before the 
passing of Ihis Act, will not hinder the tenant for life from exercis- 
mg this power of sale. ( Wheelwright v. Walker, 23 Ch. D. 752.) 

As to cases in which an order for sale has been already made 
under the Settled Estates Act, 1877, see note on sect. 56, post. 

Speculative expectations of a future increase in value of the 
estate, afford no ground for restraining a sale on the application of 
the remainderman. (See Thomas v. Williams, 24 Ch. D. 558.) 

As to estates, interests, and charges to which the powers conferred 
by the Act are subject, see sect. 20, sub-s. (2), post. 

As to the method by which easements may be created, see note on 
the Conv. Act, 1881, sect. 62, ante. 

As to the principal mansion house, &c., see sect. 15, post. As to 
a separate sale of the surface minerals, see sect. 1 7, post, 

A tenant for life may, under a power of sale in the settlement, 
sell to a trustee for himself. {Sevan v. Habgood, 1 Y. & H. 222.) 

Before the Act, when the trustees had a power of sale, the sale 
was in practice usually made by the tenant for life ; and the con- 
tract was often executed by him alone, before any communication 
was made to the trustees. (See the remarks of Jessel, M. B., in 
Forster v. Abraham, L. E. 17 Eq. 351, at p. 355.) 

Although this sub-section authorizes the grant of an easement to 
be enjoyed over, or in respect to, the settled land as a servient 
tenement, it does not appear to authorize the extinction of an easement 
which the settled land enjoys as a dominant tenement over, or in 
respect to, other land. Such a transaction is not within the natural 
meaning of its language. It has been suggested by high authority 
(Wolstenholme & Turner, Settled Land Act, 1882, p. 15), that sucn 
extinction is rendered possible by the fact that, by virtue of 13 & 
14 Vict. c. 21, s. 4, the word **land" includes "hereditament." 
Though the latter word does not there seem to include incorporeal 
hereditaments (see Dart, V. & P. 5th ed. p 206, note (z) ), yet by sect. 
2, sub-s. (10), (i.), ante, of the present Act, "land includes incor- 
poreal hereditaments." But this fact only ^ves to the language of 
the present sub-section the meaning, "may sdl the settled incorporeal 
hereditaments, or any part thereof ;" and easements are not here- 
ditaments, but are appurtenant to hereditaments. This language, 
therefore, does not seem to authorize the extinction of an easement 
appurtenant to the settled land, since the easement cannot be sold 
apart from the tenement to which it is appurtenant. 
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S. E. A. (ii.) Where the settlement comprises a manor, — may 
Sect. 8. sell the seignory of any freehold land withm 

the manor, or the freehold and inheritance of 
any copyhold or customary land, parcel of 
the manor, with or without any exception or 
reservation of all or any mines or minerals, 
or of any rights or powers relative to mining 
purposes, so as in every such case to effect an 
enfranchisement; and 

The seignory of freehold land is not an estate, but an heredita- 
ment in 'which estates may subsist. It is not necessarily held 
for a fee simple ; for, though the king could not infeoff for a fee 
tail before the statute De Bonis (13 Edw. 1), and the statute of Quia 
Emptores (18 Edw. 1) shortly afterwards prevented all subinfeuda- 
tion, yet manors having ancient freehold tenancies might, and often 
did, pass to the Crown by escheat or forfeiture, and might be, and 
often were, granted out for a fee tail, the reversion in fee simple 
remaining in the Crown. Some manors are so held at the present 
day, though lapse of time may have rendered the title obscure ; and 
of them the seignory is held for a fee tail. 

On a sale of the seignory of freeholds to the tenant, the seig- 
nory is extinguished. The object of extinguishing the seignory is 
the consequent destruction of the services, including chief rents, in- 
cident to the tenure. 

As to the enfranchisement of copyholds by limited owners of manors 
independently of this Act, see (1) for voluntary enfranchisements, 
4 & 5 Vict. c. 35 ; amended by 6 & 7 Vict. c. 23, and 7 & 8 Vict, 
c. 155 ; (2)for compulsory enfranchisement, 15 & 16 Vict. c. 51, and 
21 & 22 Vict. c. 94. (3) As to the application of compensation 
money in either case, see 4 & 5 Vict. c. 35, ss. 73 — 76. 

(iii.) May make an exchange of the settled land, or 
any part thereof, for other land, including an 
exchange in consideration of money paid for 
equality of exchange ; and 

As to exchanges of settled land in England, see sect. 4, sub-s. (8), 
post. 

This does not authorize an exchange of one easement for another, 
f. e., the extinction of an easement enjoyed by the settled land, in 
consideration of the grant of a new easement by a neighbouring 
owner. See note on sub-s. (i.), supra. 

It may be doubted whether this sub-section authorizes an ex- 
change of freeholds for leaseholds. No provision seems to have been 
made in such a case by the Act for apportionment of the rents of lease- 
holds acquired by exchange ; and it is presumed that at all events the 
court would not permit any exchange to be made of freeholds for 
leaseholds having a shorter term to run than that mentioned in 
sect. 21, sub-s. (vii.), post; t. «., sixty years at least. But though, 
by virtue of sect. 2, sub-s. (3), ante^ the phrase "settled land" doubt- 
less includes settled leaseholds, it does not follow that unsettled 
land includes xmsettled (or not yet settled) leaseholds. The mean- 
ing of "land," as applied to unsettled land, seems to depend upon 
the definition given in Lord Brougham's Act (13 & 14 Vict. c. 21), 
8. 4, which does not include leaseholds. 

It is therefore conceived that, though leaseholds may be ex- 
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changed for freeholds, yet freeholds cannot properly be exchanged g. I,. A. 
for leaseholds. Nor can settled land be exchanged for easements Sect. 8. 

over other land, these not being hereditaments. See sect. 2, '- — '- — 

Bub-s. (10), (i.), ante, and note thereon. By 12 & 13 Vict. c. 83, 
8. 7, it is specially provided that, in exchanges made under that 
Act, easements may be exchanged for land. 

In common law exchanges, the estates which both parties have in 
the lands exchanged must be equal (Litt. sects. 64, 65), subject to 
certain exceptions, or apparent exceptions, not requiring particular 
mention^ Common law exchanges should be avoided in practice, 
by reason of the mutual warranty and right of re-entry implied 
therein. (Shep. T. 290.) It is somewhat doubtful whether an ex- 
press stipulation negativing these rights would be valid. Exchanges 
should, therefore, be effected by means of mutual conveyances. 

(iv.) Where the settlement comprises an imdivided 
share in land, or, imder the settlement, the 
settled land has come to be held in imdivided 
shares, — ^may concur in making partition of 
the entirety, including a partition in considera- 
tion of money paid for equality of partition. 

See note to sect. 2, sub-s. (6), ante, which provision refers both 
to joint tenants and tenants in common. The present sub-section 
refers only to the latter. There seems here to be nothing incon- 
sistent with that enactment, because in making partition all the 
tenants in common for life must apparently concur. 

Sect. 19, post, seems to refer only to the exercise of the other 
powers conferred by the Act. 

4. — (1-) Every sale shall be made at the best price Sect. 4. 
that can reasonaoly be obtained. Eeguiations 

•^ , respectmg 

In Wheelwright Y, Walker (^o. 2), "W.N. 1883, p. 154, an injunction sale, enfran- 
was obtained by a purchaser from a remainderman, who had sold his chisement, 
interest before the commencement of the Act, to restrain the tenant for ®^?*^^®5- 
life from subsequently selling at a less value than the purchaser was "* P ^ '^^ 
himself willing to give. It is conceived that every sale must be for a 
lump sum, and might not be, either wholly or partly, in considera- 
tion of a rent-charge ; to which the regulations respecting capital 
moneys (sect. 22, post) would not be applicable. 

(2.) Every exchange and every partition shall be 
made for the best consideration in land or in land and 
money that can reasonably be obtained. 

(3.) A sale may be made in one lot or in several 
lots, and either by auction or by private contract. 
4.) On a sale the tenant for life may fix reserve 
dings and buy in at an auction. 

(5.) A sale, exchange, or partition may be made 

subject to any stipulations respecting title, or evidence 

of title, or other things. 

Ab to persons in a fiduciary position selling under needlessly depre- 
datoiy conditions, see note to the Oonv. Act, 1881, sect. 3, sub-s. (11), 
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S. L. A. ante. As to tlie fiduciary position of the tenant for life, see sect. 53, 
Sect. 4. post. 



(6.) On a sale, exchange, or partition, any restric- 
tion or reservation with respect to building on or other 
user of land, or with respect to mines and minerals, or 
with respect to or for the purpose of the more bene- 
ficial working thereof, or with respect to any other 
thing, may be imposed or reserved and made binding, 
as far as the law permits, by covenant, condition, or 
otherwise, on the tenant for uf e and the settled land, 
or any part thereof, or on the other party and any 
land sold or given in exchange or on partition to him. 

It will probably be beld that this sub-section was intended to 
enable the tenant for life to impose upon any part of the settled 
land remaining subject to the settlement, restrictions which will be 
binding upon remaindermen and reversioners to the same extent as 
if they had been imposed by an absolute owner, subject to the 
rights of incumbrancers, if any ; as to which, see sect. 20, sub-s. (2), 
post. 

As to restrictive covenants, see noto on the Conv. Act, 1882, sect. 3, 
sub-s. (2), ante. 

(7.) An enfranchisement may be made with or with- 
out a re-grant of any right of common or other right, 
easement, or privilege theretofore appendant or appur- 
tenant to or held or enjoyed with the land enfranchised, 
or reputed so to be. 

Enfranchisement extinguishes at law all rights of common in 
wastes, &c., of the manor, which before the enfranchisement were 
appurtenant to copjnolds, because they appertain to the customary 
estate; and at law such extinguishment ensues, even though theen- 
franchisement purport to be made to the tenant '* with all commons.** 
{Larson v. Hunter , Noy, 136; Fort v. Ward^ Serj. Moore's Eep. 
667.) 

But there is no extinguishment in equity. {Styant v. Staker, 2 Vem. 
250.) It has long been the usual practice in volimtary enfranchise- 
ments to insert a re-grant of such commons, and the practice will 
probably be retained, though the Judicature Acts seem to have made 
it less necessary than it previously was. By 1 5 & 1 6 Vict. c. 5 1, s. 45, 
such commons are preserved after enfranchisement under the Copy- 
hold Acts. Enfranchisement does not affect easements. (Scriv. Cop. 
ch. xiv.) Nor does it affect common of pastures in wastes which, 
though belonging to the lord, are out of the manor ; because such 
common belongs to the land, and not to the estate. ( Crotoder v. 
Old/etldy 1 Salk. 170 ; and see S. C. at p. 366 ; 2 Ld. Eaym. 1225.) 

(8.) Settled land in England shall not be given in 
exchange for land out of England. 

20 G«o. 2, By 20 Geo. 2, c. 42, s. 3, it is enacted, ** that in all cases where 

0. 42, s. 3. the kingdom of England, or that part of Great Britain c^ed 

England, hath been or shall be mentioned in any Act of Parliament, 
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the same has been and shall from henceforth be deemed and taken s. L. A. 
to comprehend and include the dominion of Wales, and the town of Sect 4. 
Berwick-upon-Tweed." (2 Stat. Eev. p. 513.) 



Special Powers. 

5. Where on a sale, exchange, or partition there is Sect. 6. 
an incumbrance affecting land sold or given in ex- Transfer 
change or on partition, the tenant for l&e, with the of inot^^^"' 
consent of the incumbrancer, may charge that incum- ^^<^ on 
brance on any other part of the settled land, whether ^^ <^' 
already charged therewith or not, in exoneration of 
the part sold or so given, and, by conveyance of the 
fee simple, or other estate or interest the subject of 
the settlement, or by creation of a term of years in the 
settled land, or otherwise, make provision accord- 
ingly. 

See sect. 24, sub-sects. (4), (5), posi, 

** Incumbrance " of course here includes only incumbrances which 
are not defeasible by the exercise of the powers ; as to which, see 
sect. 20, sub-s. (2), (ii), and sect. 50, sub-s. (3), post. It would seem 
that such incumbrancers might, on a sale, be discharged by the 
method provided in sect. 5 of the Conv. Act, 1881, ante, li re- 
spect to incumbrances created by a tenant for life over his own life 
estate, or an annuity chtirged upon the life estate by the settlor, 
there would be no practical advantage in resorting to that method ; 
because it would be necessary to pay into court a sum sufficient by 
means of its dividends to keep down the charge. The purchase- 
money, being capital money arising under the Act, seems not to be 
available for the purpose ; and at aH events, the extra ten per cent, 
mentioned in the Conv. Act, 1881, sect. 5, and the incumbrancer's 
costs and expenses, ' could not be defrayed out of the purchase- 
money. 

Since the tenant for life in exercising his powers is a trustee 
for all parties (sect. 53, post), and a trustee cannot in exercising 
powers give an advantage to one beneficiary at the expense of 
another, it seems clear that the tenant for life could not shift an 
incumbrance from one part of the settled land to another part goinc^ 
in remainder to a diflPerent person, so as to prejudice the latter. It 
seems to be the true meaning of sect. 2, sub-s. (1), ante, that several 
parcels of land, in which there is. a single life estate but several 
remainders to divers persons, constitute so many separate settled 
estates, although they are all settled by one instrument. If this 
interpretation should be supported, it will follow that incumbrances 
can be shifted from one part, only to another part going to the same 
person in remainder. Aiid even supposing that the inheritance of 
one remainderman may be saddled with a burden shifted from that 
of another, it seems clear that the former would be entitled to be 
indemnified out of the consideration money, if any, or, in the case 
of an exchange or partition, by a lien on the land acquired or 
retained. 

There seems to be no reason why the tenant for life should not, 
under this section, shift an incumbrance from leaseholds to freeholds 
included in the same settlement. 
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to lease for 
ordinary or 
buildings or 
mining 
purposes. 



IV. — ^Leases. 
General Powers and Regulations. 
6. A tenant for life may lease the settled land, or 
any part thereof, or any easement, right, or privilege 
of any kind, over or in relation to the same, for any 
purpose whatever, whether involving waste or not, for 
any term not exceeding — 

(i.^ In case of a building lease, ninety-nine years: 
(ii.) In case of a mining lease, sixty years: 
(lii.) In case of any other lease, twenty-one years. 

Leases to be derived out of leaseholds comprised in the settiement, 
will be bounded by the term out of which they are derived ; and 
leases of copyholds must conform to the custom of the manor. 

A tenant for life cannot, it is conceived, properly comprise in a 
single lease properties having the same Hfe estate but different 
remainders. Such properties seem to be different settled estates, 
though they may be comprised in the same instrument. See notes on 
sect. 2, sub-s. ( 1 ), and sect. 5, ante. Compare Tolson v. Sheard, 5 Ch. D. 
19. At any rate the rents, covenants, &c., ought to be apportioned. 

A tenant for life may, under a power in the settlement, lease to 
a trustee for himself. {Bevan v. Habgoody 1 J. & H. 222.) 

A mining lease includes a grant or licence for mining purposes. 
See sect. 2, sub-s. (10), (iv), ante. 

Payments made under a parol licence are in the nature of rent. 
{Ex parte Hankey\ Mont. & Mac. 247.) 

As to leases with option of purchase, see note, p. 309, post. 

The statutory power of the tenant for life does not destroy, or 
make incapable of exercise, similar powers given to trustees {Re 
Duke of Newcastle^ s Estates^ 24 Ch. D. 129) ; but such powers cannot be 
exercised without the consent of the tenant for Hfe. See sect. 56, post. 

Leases granted imder this section are subject to the rights of 
incumbrancers paramount to the settlement. It seems practically to 
follow, that the tenant for life of a settled equity of redemption in a 
fee simple can grant leases only with the concurrence of such incum- 
brancers. He seems, however, to be able, while in possession, to 
grant leases, ** according to his estate, interest, or right," under 
sect. 18 of the Conv. Act, 1881, ante; because to that extent he 
comes within the definition of ** mortgagor" in the Conv. Act, 1881, 
sect. 2, sub-s. (vi), as being a perSon entitled to redeem. See RileyY, 
Croydon^ 2 Dr. & Sm. 293. But such leases seem to be determinable 
with the determination of his own life; see the Conv. Act, 1881, 
sect. 18, sub-s. (15), ante. The fact that (see sect. 21, post) he may 
direct capital money arising imder the Act to be applied in discharge 
of incumbrances affecting the inheritance of the setied land, does not 
make him a person entitled to redeem, because such capital money 
does not belong to him. 

The tenant for Hfe cannot, without obtaining the prescribed licence, 
grant vaHd leases of land comprised in the settlement only for a lease- 
hold interest which is Hable to forfeiture upon assignment or sub- 
letting without Hcence. See the Conv. Act, 1881, sect. 14, sub-s. (6), 
(i), ante. 

The court would probably interfere, upon the appHcation of the 
trustees or any person interested, to restrain any contemplated abuse 
of the dangerous power to grant leases " involving wairte." 

As to leases of the mansion house, &c., see sect. 15, post. 
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7. — (1.) Every lease shall be by deed, and be S. I. A. 
made to take effect in possession not later than twelve ^^^t. 7. 
months after its date. Regulations 

(2.) Every lease shall reserve the best rent that can JJ^**^^ 
reasonably be obtained, regard being had to any fine generaUy. 
taken, and to any money laid out or to be laid out for 
the benefit of the settled land, and generaUy to the 
circumstances of the case. 

As to best rent, see the Conv. Act, 1881, sect. 18, sub-s. (6), note, 
ante. 

In the case of building (or mining) leases, " best rent " may be 
calculated with regard to sums laid out by the tenant in improve- 
ments. See Shannon v. Bradstreet^ 1 Scho. & Lef. 52, at p. 73 ; Doe 
V. BettUon, 12 East, 305, at p. 308. 

If the tenant for life has incumbered his life estate, he cannot 
take a fine on granting a lease, without the consent of the incum- 
brancer. See sect. 50, sub-s. (3), post. 

It wiU be somewhat strange if the power of taking fines on 
granting leases has been conferred on tenants for life generally, 
and without any restriction, merely by implication; and it may 
perhaps be doubted whether the words "regard being had to any 
fine taken " would authorize the acceptance of a fine imder ordinary 
circumstances. They seem apt to meet cases in which it has been 
usual to make profit by fines. See Doe v. Creeds 4 Maul. & Sel. 371 ; 
Right Y. Thomau, 3 Burr. 1441. Compare the Settled Estates Act, 
1877, 8. 4, which contains no such provision. 

Fines received under the Act for purposes of the settlement may 
be divided into, — 

(1) Fines received on the renewal of a lease of settled land, of 

which the lessee could compel a renewal, as to which, see 
sect. 12, sub-s. (ii.), post, 

(2) Fines received on the renewal of a lease previously made by 

the tenant for life under the Act, and containing a cove- 
nant to renew, — assuming that such a covenant could be 
inserted into a lease made under the Act, with the assent 
of the court imder sect. 10, post, 

(3) Fines received on the grant of a lease de novo imder the 

Act. 

Fines of the class (1) are usual profits, to which the tenant for 
life is entitled. {Briastocke v. Brigstocke, 8 Ch. D. 357.) They 
seem to be closely analogous to fines and heriots received on admis- 
sions to copyholds, when the settlement comprises a manor, which 
are payable to the tenant for life. 

Fines of classes (2) and (3) seem evidently to be capital money 
arising imder the Act. The Act is silent in regard to them. Perhaps 
this conclusion may be implied in the fiduciary position of the tenant 
for life, under sect. 53, post. 

As to the apportionment of fines paid for renewing renewable 
leaseholds comprised in the settlement, see note on sect. 21, sub-s. 
(xi.),post. 

As to the application of fines taken on the granting of mining 
leases, see note on sect. 11, post. 

(S.) Every lease shall contain a covenant by the 
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S. I. A. lessee for payment of the rent, and a condition of re- 
^<^f' entry on the rent not being paid within a time therein 
specified not exceeding thirty days. 

(4.) A counterpart of every lease shall be executed 
by the lessee and delivered to the tenant for life ; of 
which execution and delivery the execution of the 
lease by the tenant for life shall be sufficient evidence. 

As to counterparts to leases, see Fawcett, Landl. & Ten. ch. iii. 
sect, (ii), (5) ; Woodfall, Landl. & Ten. ch. v. sect. 2. 

(5.) A statement, contained in a lease or in an 
indorsement thereon, signed by the tenant for life, 
respecting any matter of fact or of calculation under 
this Act in relation to the lease, shall, in favour of the 
lessee and of those claiming \mder him, be sufficient 
evidence of the matter stated. 

Tliis sub-section seems to refer to matters of fact or calculations 
such as are specified in sub-s. (2), supra ; sect. 8, sub-s. (3) ; and 
sect. 13, sub-s. {5), post. 

Building and Mining Leases. 
Sect 8. 8. — (1.) Every building lease shall be made partly 
Regulations in Consideration of the lessee, or some person by 
bS^tog^ whoso direction the lease is granted, or some other 
leases. persou, having erected, or agreeing to erect, buildings, 

new or additional, or having improved or repaired, or 
agreeing to improve or repair, buildings, or having 
executed, or agreeing to execute, on the land leased, 
an improvement authorized by this Act, for or in con- 
nexion with building purposes. 

As to the meaning of building lease, see sect. 2, sub-s. (10), (iii.), 
ante. 

This sub-section provides tbat a repairing lease — t. «., a lease con- 
taining a covenant to put in repair, not merely to keep in repair, 
existing buildings — shall be a building lease. But it would seem 
that, for this purpose, the repairs must be tctken to be the building: 
and therefore, by virtue of sub-s. (3), (iii.), infra, must be not less 
than four times the value of the land on which the building so re- 
paired stands. 

As to past expenditure regarded as a consideration, see note on the 
Conv. Act, 1881, sect. 18, sub-s. (9), ante. A voluntary expenditure 
could not be described as '' consideration,*' and it does not seem that 
such expenditure would justify the tenant for life in granting a lease 
under this section at less than the best rent mentioned in sect 7, 
sub-s. (2), ante, 

(2.) A peppercorn rent or a nominal or other rent less 
than the rent ultimately payable, may be made pay- 
able for the first five years or any less part of the term. 
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(3.) Where the land is contracted to be leased in S. I. A. 
lots, the entire amount of rent to be ultimately pay- Sect 8. 
able may be apportioned among the lots in any 
manner ; save that — 

(i.) The annual rent reserved by any lease shall 

not be less than ten shillings ; and 
(ii.) The total amount of the rents reserved on all 
leases for the time being granted shall not be 
less than the total amount of the rents which, 
in order that the leases may be in conformity 
with this Act, ought to be reserved in respect 
of the whole land for the time being leased ; 
and 
(iii,) The rent reserved by any lease shall not exceed 
one-fifth part of tno full annual value of the 
land comprised in that lease with the buildings 
thereon when completed. 

This sub-section practically provides that the value of the buildings 
erected under a buUding lease or agreement, must be at least four 
times that of the land on which they stand. This prevents evasion 
of the Act, by granting ordinary leases for longer terms than twenty- 
one years, under colour of erecting trifling buildings on the land. 
It will also secure a fair apportionment of the whole rent among the 
different plots. 

In cases where, owing to the circumstances of the locality, a pro- 
portion not in accordance with this rule is contemplated, it will be 
necessary either to apply to the court under sect. 10, sub-s. (1), 
postf or under the ^ttled Estates Act, 1877, which contains no 
such restriction. 

9. — (l-) In a mining lease — Sect 9. 

(i.) The rent may be made to be ascertainable by or Beguiationa 
to vary according to the acreage worked, or JS^^wses. 
by or according to the quantities of any 
mineral or substance gotten, made merchant- 
able, converted, carried away, or disposed of, 
in or from the settled land, or any otner land, 
or by or according to any facilities given in 
that behalf ; and 

The words, " or any other land," refer to adjacent mines worked 
through mines in settled land by way of outstrokei 

The provision about ** facilities" seems by implication to empower 
the tenant for life to grant, or make allowance or provision for, such 
facilities in connection either with his own or a neighbouring mine. 

(ii.) A fixed or minimum rent maybe made payable, 
with or without power for the lessee, in case 
the rent, according to acreage or quantity, in 
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S. I. A. any specified period does not produce an 

^^'^' amount equal to the fixed or minimum rent, 

to make up the deficiency in any subsequent 

specified period', free of rent other than the 

fixed or minimum rent. 

As to the different kinds of rents in mining leases, see note to sect. 
2, sub-s. (10), (ii), ante. 

Sect. 6, ante^ enables way-leaves to be granted. 

The Settled Estates Act, 1877, s. 4, permits a peppercorn rent, or 
any smaller rent than the rent which is ultimately made payable, 
to be made payable during any part of the first five years of a 
mining lease. The absence of a similar provision from this section 
is likely in the case of unopened mines to cause some inconvenience. 

As to the apportionment of rents reserved by mining leases, see 
sect. \\j post, 

(2.) A lease may be made partly in consideration of 
the lessee having executed, or his agreeing to execute, 
on the land leased, an improvement authorized by this 
Act, for or in connexion with mining purposes. 

Sect. 10. 10. — (1.) Where it is shown to the Court with 
Variation of respcct to the district in which any settled land is 



xniDing^ leaae Situate, eitiier 

according to f{\ That it is the custom for land therein to be 

ciroumstances ^ ^ ^ i ii<»-i-ii* •• 

of district. leased or granted for building or mining pur- 

poses for a longer term or on other conditions 
than the term or conditions specified in that 
behalf in this Act, or in perpetuity ; or 
(ii.) That it is diflScult to make leases or grants for 
building or mining purposes of land therein, 
except for a longer term or on other condi- 
tions than the term and conditions specified in 
that behalf in this Act, or except in perpetuity ; 
the Court may, if it thinks fit, authorize generally tne 
tenant for life to make from time to time leases or 
grants of or affecting the settled land in that district, 
or parts thereof, for any term or in perpetuity, at fee- 
farm or other rents, secured by condition of re-entry, 
or otherwise, as in the order of the Court expressed, 
or may, if it thinks fit, authorize the tenant for life to 
make any such lease or grant in any particular case. 

(2.) Thereupon the tenant for life, and, subject to 
any direction in the order of the Court to the contrary, 
each of his successors in title being a tenant for life, 
or having the powers of a tenant for life under this 
Act, may make in any case, or in the particular case, 
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a lease or grant of or affecting the settled land, or part s. I. A. 
thereof, in conformity with the order. Sect. 10. 

It is conceived that a tenant for life is, under the general power, 
entitled to g^rant mining leases containing stipulations usual in the 
district in which the mine is situated. This section enables the 
court to authorize the insertion of powers which could not strictly 
be called necessary, e. y., to bmld workmen's cottages. (See Morris 
V. Rhydydefed Colliery Co,, 3. H. & N. 885 ; 28 L. J. Ex. 119.) 

Por an example of an extended term being granted under the 
similar provision contained in the 19 & 20 Vict. c. 120, s. 2, re- 
enacted by the Settled Estates Act, 1877, s. 4, see Re Crosses Charity, 
27 Beav. 592. 

It is apprehended that, before the court will consent to authorize the 
tenant for life generally to make such extended or different leases, 
a dear local custom must be shown to exist. In such cases a model 
lease will not ordinarily be required. See the S. L. Act Eules, 
1 882, r. 9, post ; which also see, as to leases authorized in particular 
cases. 

It is possible that, on proof of a local custom, the court would 
authorize the tenant for life to grant leases de novo, containing a 
covenant for renewal. If such a covenant were inserted by the 
tenant for life without the assent of the court, it would be binding, 
during his lifetime, upon himself and purchasers from him with 
notice (Taylor v. Stibbert, 2 Ves. 437); unless, perhaps, in cases 
where the land remains in the settlement and the performance of 
the covenant can be shown to be injurious to the inheritance. 

For forms of summons applicable to this section, see Appendix to 
the S. L. Act Eules, 1882, Forms HI., IV., and V., post 

11. Under a mining lease, whether the mines or Sect. 11. 
minerals leased are already opened or in work or not. Part of 
unless a contrary intention is exi)ressed in the settle- S^^r^* 
ment, there shaJl be from time to time set aside, as aside, 
capital money arising mider this Act, part of the rent 
as follows, namely, — ^where the tenant for life is im- 
peachable for waste in respect of minerals, three- 
fourth parts of the rent, and otherwise one-fourth part 
thereof, and in every such case the residue of the rent 
shall go as rents and profits. 

At common law a tenant for life, though impeachable for waste, 
may work mines (including quarries) a&eady opened. It follows 
that he may lease them for his own life, or for years determinable 
with his life. 

He may also open a new seam in an old mine, though such seam 
requires to be approached by a new shaft. {Spencer v. Scurr, 31 
Beav. 334 ; Clavering v. Clavering, 2 P. Wms. 388 ; and see Elias 
V. Snowdon Slate Quarries Co,, 4 App. Cas, 454, at p. 466.) 

The question, whether he may reopen a disused mine, seems to 
depend upon whether the working was discontinued by the owner 
of the inheritance, with a view to some advantage to the property. 
{Bagot V. Bagot, 32 Beav. 609, at p. 617). It seems that he may, 
if the discontinuance is of recent date and apparently not made wi^ 
some permanent object. 
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S. L. A. But lie may not work for oommercial profit, a mine which has 
Sect. 11. heen opened only for a more restricted purpose ; per Selbome, L. C, 
in Elias v. Snowdon Slate Quarries Co,y 4 App. Cas. 454, at p. 465. 

Dower is due out of open mines {Stoughton v, Leigh^ 1 Taunt 
402) ; and perhaps, out of mines opened after the husband's death 
before the dower has been assigned. {Dickin v. Hamerj 1 Dr. & 
Sm. 284.) 

The effect of this section seems to be, so far as mining leases made 
imder the Act are concerned — (1) to place opened and unopened 
mines upon the same footing ; (2) to allow the tenant for life no 
privileges with regard to the former, so that, in order to exempt 
him from the description ** impeachable for waste," he must, even 
with regard to opened mines, be expressly declared in the settlement 
to be unimpeachable. 

If a lease is granted under the statutory power, the lessee must 
generally have notice of the settlement ; and in such mining leases 
as involve the outlay of capital by the lessee, it is often prudent to 
investigate the lessor's title. It is conceived that the lessee must 
pay the portion of the rent which is to be set aside as capital either 
to the trustees or into court, as directed by sect. 22, post, and that 
the trustees ought to see this arrangement carried into effect. But 
it is not easy to see by what title the trustees could recover any part 
of the rent from the lessee, if the lease were granted by a legal 
tenant for life, imless they are made parties to the lease ; which, 
however, might of course be granted without their concurrence. 

The present section contains nothing to hinder a tenant for life, 
even though impeachable for waste, from working opened mines, 
either personally or imder any lease not granted by virtue of the 
Act, and receiving the whole profits or rents as income. If he be 
unimpeadiable for waste, the same remark applies to unopened 
mines. And any fine taken on the granting of any lease which he 
is able to grant at common law, or imder a power contained in the 
settlement, will belong wholly to him. A power authorizing him 
to grant leases on such terms *' as he shall think fit," or *' as shall 
seem reasonable and proper," is an arbitrary power, and will enable 
him, if unimpeachable for waste, to take a fine and appropriate it 
to his own use. {Mostyn v. Lancaster, 23 Ch. D. 583.) 

If a severance should take place between the mines and the sur- 
face, previous arrears of the mineral rent set aside will, in the 
absence of appointment to the contrary, foUow the destination of 
the surface. {Re Scarth, 10 Ch. D. 499.) 

For a provision regarding apportionment, similar to that con- 
tained in this section, see the Settled Estates Act, 1877, s. 4, post. 

For an example of a *' contrary intention expressed in a settle- 
ment," see Re Duke of Newcastle's Estates, 24 Ch. D. 129. 

Where a mining lease reserves a rent payable in kind, a part of 
this must be " set aside as capital money." Since by sect. 2, sub-s. 
(10), (ii.), ante, ** payment in relation to rent includes delivery," it 
would seem that this part might be ** delivered" into court, at the 
option of the tenant for life, under sect. 22, post. It is conceived that 
the minerals ought first to be converted into money; but the Act does 
not say by whom the conversion is to be effected. The rules made 
imder the Act, dated December, 1882, do not seem to have con- 
templated this difficulty; see Eule 11 and Form X. of the Appendix 
thereto, pp. 352, 357, post. The lessee should probably add to the 
summons taken out imder Eule 10, an application for directions to 
convert. 
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There is nothing in the Act to forbid the taking of a fine on the g, L A. 
grant of a mining lease any more than on the grant of any other Sect. 11* 

lease. See sect. 7, sub-s. (2), and note thereon, ante. This fact 

seems to have been overlooked when the present section was in- 
serted. The fine will, of course, be capital money; and it is con- 
ceived that such capital money can be applied only in such ways as 
will admit of the setting aside as capital of three-fourths, or one- 
fourth, as the case may require, of the annual income resulting 
therefrom. 

Special Powers. 
12. The leasing power of a tenant for life extends Sect. 12. 

to the making of Leasing 

(i.) A lease for giving effect to a. contract entered ^^J*^' 
into by any of his predecessors in title for objects, 
making a lease, which, if made by the pre- 
decessor, would have been binding on the 
successors in title ; and 

In this sub-section, the words, "for giving effect to," seem to 
mean, "in pursuance of." The phrase, "predecessor in title," 
seems to include both the settlor and the persons who take benefi- 
cially in sucession under the settlement in priority to the tenant for 
life for the time being. " Successor in title," seems to be used to 
denote persons taking beneficially under the settlement, whose 
interests are subsequent to that of the tenant for life for the time 
being ; though such persons are not in fact successors in the title 
of such tenant for life, but severally derive their title from the 
settlor. For other examples of the like misuse of words, see sect. 
10, sub-s. (2), ante; sect. 20, sub-s. (2), (iii.)» 8©ct. 28 (passim); and 
sect. 63, sub-s. (2), (i.), post. 

In the case of a contract for a lease entered into previously to the 
settlement by a settlor absolutely entitled, of which the provisions 
are in excess of the power conferred by sect. 6, antCf tins section 
empowers the tenant lor life to carry out the contract. Previously, 
it would have been necessary either to submit to a decree for specific 
performance, or to obtain a private Act of Parliament. ( Cust v. Mid- 
dleton, 3 De G. F. &. J. 33.) 

(ii.) A lease for giving effect to a covenant of re- 
newal, performance whereof could be enforced 
against the owner for the time being of the 
settled land ; and 

As to the destination of fines receivable upon such renewals, see 
note on sect. 7, sub-s. (2), ante. 

(iii.) A lease for confirming, as far as may be, a pr6- 
vious lease, being void or voidable; but so 
that every lease, as and when confirmed, shall 
be such a lease as might at the date of the 
original lease have been lawfully granted. 
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S. L. A. under this Act, or otherwise, as the case may 

Sect. 12; require. 

This sub-section seems to empower the tenant for life to 
ooirect only defects in point of form. It does not appear that 
the tenant for life has any power to give a gratuitous benefit to the 
holder of the yoid or voidable lease, but only to give him sudi 
rights as he could enforce against iihe settlor's estate, either by 
virtue of 12 & 13 Vict. c. 26, and 13 & 14 Vict. c. 17, or else by 
virtue of covenants for title contained in a void or voidable lease 
purporting to be made by an absolute owner. 



Surrenders. 

Sect. 13. 13. — (1.) A tenant for life may accept, with or 
Snrrenderand without Consideration, a surrender of any lease of 
^^rant of g^^^j^^ land, whether made under this Act or not, in 
respect of the whole land leased, or any part thereof, 
witn or without an exception of all or any of the 
mines and minerals therein, or in respect of mines and 
minerals, or any of them. 

(2.) On a surrender of a lease in respect of part 
only of the land or mines and minerals leased, the 
rent may be apportioned. 

(3.) On a surrender, the tenant for life may make 
of the land or mines and minerals surrendered, or of 
any part thereof, a new or other lease, or new or other 
leases in lots. 

(4.) A new or other lease may comprise additional 
land or mines and minerals, and may reserve any ap- 
portioned or other rent. 

(5.) On a surrender, and the making of a new or 
other lease, whether for the same or for any extended 
or other term, and whether or not subject to the same 
or to any other covenants, provisions, or conditions, 
the value of the lessee's interest in the lease surren- 
dered may be taken into account in the determination 
of the amount of the rent to be reserved, and of any 
fine to be taken, and of the nature of the covenants, 
provisions, and conditions to be inserted in the new or 
other lease. 

(6.) Every newer other lease shall be in conformity 
with this Act. 

As to surrenders ffeneraJly, see Com. Dig. tit. Surrender; Co. litt 
337 ; Prest. Shep. T. 303. 

A surrender must be of the whole estate of the surrenderor, but 
not necessarily in the whole of the lands. 

At law there must be privity of estate between the surrenderor 
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and surrenderee. Though this section enables an equitable tenant g. 1. jL 
for life to accept surrenders of leases, by whomsoever made, it is Sect. 13. 

conceived that the actual surrender should be made to the person 

having the immediate remainder or reversion upon the lease sur- 
rendered. 

As to surrenders of contracts for leases, see sect. 31, sub-s. (1), (iv.), 
posL 

On the surrender of a lease, the compensation may, according to 
circumstances, be payable either to or by the lessee. But the Act 
does not enable the tenant for life to apply capital moneys in pay- 
ment of compensation to the lessee; although the value of the 
lessee's interest may be taken into account, if a new lease is granted 
on the surrender. See sub-s. (5), supra. 

It has been suggested, that when compensation is paid by the 
lessee in consideration of the acceptance of a surrender of the lease, 
it must be treated as capital money. The Act is silent upon this 
point. But it seems to be a fairer method to apportion the com- 
pensation money between the tenant for life and remainderman, 
in the same way as if it- were consideration money received for the 
sale of leaseholds comprised in the settlement; as to which, see 
note on sect. 34, post The extinguishment, by acceptance of a 
surrender, of a term which is onerous to the lessee and therefore 
beneficial to the settlement, seems to have much the same practical 
effect, so far as the interests of persons taking under the settlement 
are concerned, as the sale of a beneficial leasehold comprised in the 
settlement. 

The lessee paying such compensation money cannot safely pay it 
to the tenant for life. Since the money does not seem to be strictly 
capital money, there may be some doubt whether it could be paid 
into court under sect. 22, post; but probably it would be taken to be 
capital money for that purpose. 

The last four sub-sections contemplate the making of a new 
lease, which is made in consideration (partly or wholly) of the 
surrender, and must take effect immediately upon the surrender. 
If the surrender and new lease are not both made parts of the same 
transaction, it does not appear that the interest of the lessee might 
be taken into account in arranging the terms of the new lease. 

As to fines taken on the grant of a new lease, see note on sect. 7, 
sub-s. (2), ante. 



Copyholds. 

14. — (1.) A tenant for life may grant to a tenant of Sect. 14. 
copyhold or customary land, parcel of a manor com- Power to 

{)rised in the settlement, a licence to make any such Sj^hoiders 
ease of that land, or of a specified part thereof, as the hoenoMfor 
tenant for life is by this Act empowered to make of "^"^* 
freehold land. 

(2.) The licence may fix the annual value whereon 
fines, fees, or other customary payments are to be 
assessed, or the amount of those nnes, fees, or pay- 
ments, 

(3.) The licence shall be entered on the court rolls 

u2 
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8. 1. A. of the manor, of which entrj a certificate in writing 
Sect. 14. of the steward shall be sufficient evidence. 

See the corresponding provision in the Settled Estates Act, 1877, 
s. 9, posL 

Except by special custom, a copyholder cannot grant a lease of 
his copyhold lor longer than a year without incurring forfeiture. 
If the copyholder should agree to lease for a year, et sic de anno in 
annunif reserving one day in every year, it is still a forfeiture. 
{LutterelY. Weston, 1 Bulst. 215.) 

It is conceived that this section eives no greater powers to the 
tenant for life than he would have if he were seised in fee simple of 
the manor, and that he cannot by virtue of it exceed the customs of 
the manor. 

In manors where there eidsts a custom, that the copyholder .on 
pa3rment of a fine can obtain a licence to lease as of right, such fines 
seem to be casual profits and to belong to the tenant for life. 



V. — Sales, Leases, and other Dispositions. 
*'^^-.^*- Mansion and Park. 

Hesfcriction fts 

to mansion 15. Notwithstanding anything in this Act, the 

house, park, ^j^jj^ipg^i mansion house on any settled land, and the 
demesnes thereof, and other lands usually occupied 
therewith, shall not bo sold or leased by the tenant 
for life, without the consent of the trustees of the 
settlement, or an order of the Court. 
This restriction is not extended to exchanges. 
Any apartment held under a separate tenancy, in which the 
tenant resides, is, in law, a mansion house ; as, for example, a 
chamber in an Inn of Court. (Kel. 27.) 

The phrase ** on any settled land," seems to imply, that where 
the settlement comprises more than one property, each separate 

Eroperly may have a principal mansion house of its own. It could 
ardly be said that a principal mansion house in Devonshire is '' on 
any settled land '' in Durhemi. 

A reasonable interpretation must be given to this section. It is 
not every settled estate comprising a dwelling-house which can be 
supposed to have a ** principal mansion house, * especially when the 
tendency of sect. 63, post^ to bring trifling settlements within the 
scope of the Act is considered. It is clear that old historical man- 
sions are within this section ; it is equally dear that a suburban 
villa is not. {Re Spurway^s Settled Estates, 10 Ch. D. 230, at p. 233.) 
But questions of serious difficulty are likely to arise with respect 
to some properties lying between these extremes* 

As this section has evidently been enacted in the interest of the 
remainderman, it seems reasonable to conclude that in cases where a 
sale or leasing of the principal mansion house, &c., can reasonably 
be regarded by the remainderman as a serious grievance, the court 
will hesitate to consent thereto. Such grievance might reasonably 
be only founded upon sentiment, provided the sentiment be such as 
commonly has practical weight in the affairs of life. In many 
cases the grievance would rest upon a more substantial ground) 
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Buch as the loss of caste and position likely to foUow upon the g. L. A. 
alienation of an old family mansion. For some remarks upon the gect. 16. 

principles by which the court will probably be guided, see Camden v. 

Murray, "The Times," 19th July, 1883(a). 

As to the consent of the trustees to such sale or leasing, it must 
be borne in mind that, though by virtue of sect. 42, post, the trustees 
incur no liability for giving consents, &c., yet they do not cease to be 
trustees for all parties interested under the settlement merely because 
the tenant for life is placed in a similar position by sect. 53, post. 
It is, however, conceived that the court will not, except in extreme 
cases, interfere with the trustees as to giving their consent, which 
is in the nature of the exercise of a discretion. But it is possible 
that if the tenant for life, having power to appoint new trustees, 
should appoint manifestly unfit persons, such appointment would 
afPord a sufficient ground for the court to review any consent given 
by them. 

The intention of the section must be to enable the tenant for life 
to appeal to the court from a refusal by the trustees. The power 
to apply to the court cannot have been intended to be given only 
when there are no trustees, because in such a case trustees must be 
appointed for the purpose of receiving notice, under sect. 45, post, 
(Wheelwright v. Walker, 23 Ch. D. 752.) But the tenant for life 
does not seem to be bound to apply to the trustees before applying 
to the court. 

As to the service of notices in applications under this section, see 
the S. L. Act Eules, 1882, r. 4, post. See, also, for provisions as to 
the form of the lease, ibid,, r. 9. 

For forms of summons applicable to this s ection , see Appendix to 
the 8. L. Act Eules, 1882, Forms IV, V, VI, VII, post. 

Streets and Open Spaces, 

16. On or in connexion with a sale or grant for Sect. 16. 
building purposes, or a building lease, the tenant for Dedication for 
life, 'for the general benefit of the residents on the gpacee,' ^ 
settled land, or on any part thereof, — 

(i.) May cause or require any parts of the settled 
land to be appropriated and laid out for 
streets, roads, paths, squares, gardens, or 
other open spaces, for the use, gratuitously or 
on payment, of the public or of individuals, 
with sewers, drains, watercourses, fencing, 
paving, or other works necessary or proper in 
connexion therewith ; and 
(ii.) May provide that the parts so appropriated 
shall be conveyed to or vested in the trustees 



(a) ** The Times' " report of the judgment in this case is printed 
in the Appendix, post. A previous attempt had unsuccessfully been 
made to obtain an order lor sale in an administration action. See 
S. a, 16 Ch. D. 161. 
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g. I. A. of the settlement, or other trustees, or any 

Sect. 16. company or public body, on trusts or subject 

to provisions for securing the continued 
appropriation thereof to the purposes afore- 
said, and the continued repair or maintenance 
of streets and other places and works afore- 
said, with or without provision for appoint- 
ment of new trustees when required ; and 
(iii.) May execute any general or other deed neces- 
sary or proper for giving effect to the pro- 
visions of this section (which deed may be 
inroUed in the Central Oflfice of the Supreme 
Court of Judicature), and thereby declare the 
mode, terms, and conditions of the appropria- 
tion, and the manner in which and the persons 
by whom the benefit thereof is to be enjoyed, 
and the nature and extent of the privileges 
and conveniences granted. 

Compare the Settled Estates Act, 1877, s. 20, post. 

Tlie plirase "open spaces" seems here to include certain "en- 
dosed spaces," such as gardens, of which the use is confined to the 
neighbouring residents. 

It is clear that the " general benefit " of the residents is the 
only, or at least the principal, object to be kept in view; and it is 
conceived that such benefit must be such as to bring in a sufficient 
pecuniary compensation to recoup to the settlement the loss of the 
land so dedicated; also, that any proposed scheme must be such 
as is usual with regard to similar imdertakings. There is nothing 
to authorize a scheme designed for the benefit of the public gene- 
rally ; though there is no reason why the public should not inci- 
dentally obtain a benefit, provided that it be not such as to dete- 
riorate the estate. 

The costs of carrying out any improvement under this section 
may be paid for out of capital moneys under the Act. See sect. 25, 
sub-s. (xvii.), post. If no such money is available, the tenant for 
life may raise such moneys for the purpose by a sale of some other 
part of the settled land. If an application is made under the 
Settled Estates Act, 1877, s. 21, to have the money raised by mort- 

fage, the scheme must also be sanctioned by the court under that 
ot. The present Act contains no power to raise money by mort- 
gage for the purpose. 

Li urban disl^cts it is usually advantageous to the estate to 
extend the use of necessary roads to the public, because such roads 
are usually adopted and maintained by the local authority. 

By the 36 & 37 Vict. c. 50, a tenant for life, with the concurrence 
of the person next entitled for a beneficial interest in remainder in 
fee simple or fee tail, or his guardian, if an infant, may grant a site 
not exceeding one acre for the erection of a place of pubho worship; 
and may convey such site, whether he has the legal estate or not 
A father who is tenant for life may concur as guardian on behalf of 
his infant son. {Be Marquis of Salisbury , 2 C3i. D. 29.) 
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fi T A 

Surface and Minerals apart ^^ yj 



17. — (1.) A sale, exchange, partition, or mining Separate 
lease, may be made either of land, with or without an eiSSd" 
exception or reservation of all or any of the mines and ™p«»ifl» 
minerals therein, or of any mines and minerals, and in without way- 
any such case with or without a grant or reservation ^®*^~' *°- 
of powers of working, wayleaves or rights of way, 
rights of water and drainage, and other powers, ease- 
ments, rights, and privileges for or incident to or 
connected with mining purposes, in relation to the 
settled land, or any part tnereof, or any other land. 

(2.) An exchange or partition may be made subject 
to and in consideration of the reservation of an un- 
divided share in mines or minerals. 

Under an ordinary power of sale and exchange, trustees cannot 
sell or exchange the simace apart from the minerals. {Buckley y. 
Howell, 29 Beav. 546.) 

See, further, as to " reservations " upon an exchange, sect. 4, 
sub-s. (6), ante. 

The power to grant easements, &c., over the settled land given 
by this section is exerdseable as incidental to a scheme of the kind 
contemplated by this section with respect to mines, while the power 
given by sect. 3, sub-s. (1), and sect. 61, antCy seems to be only 
exerdseable by way of sale and lease respectively, at the best price 
or rent, &c., and subject to the provisions respecting sales and 
leases. 

Mortgage. 

18. Where money is required for enfranchisement, Sect 18. 
or for equality of exchange or partition, the tenant Mortgragefor 
for life may raise the same on mortgage of the settled money, &o. 
land, or oi any part thereof, by conveyance of the 
fee simple, or other estate or interest the subject of 
the settlement, or by creation of a term of years in 
the settled land, or otherwise, and the money raised 
shall be capital money arising under this Act. 

The tenant for life can raise money by mortgage for no purpose 
other than those mentioned in this section. He cannot give a dis- 
charge for money so raised, which, being capital money, must be 
paid into court, or to the trustees. (See sect. 22, post.) Notice of 
his intention to exercise the power must be given as directed in 
sect. 45, post. It is conceivea that money can be so raised, only 
when a definite contract for enfranchisement, &c., has been con- 
cluded, under which the money will be required. 

Since the amoimt required is always capable of exact computa,tion, 
there will, under ordinary circumstances, be no excuse for raising 
money in excess of what is wanted; though, perhaps, a moderate 
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S, Ii. A. marffin may be allowed, when raising the precise sum necessary 
Ctoct. 18. would be disadvantageous or inconvenient. 

, Although the mortgagee, on obtaining the receipt of the trustees, 

or paying the money into court (see sect. 22, post), will not be 
bound to see to the application of the money (sect. 40, post), he cannot 
safely lend a larger sum than is necessary. Mortgagees advancing 
money under this section may prudently obtain from the trustees 
some assurance that they raise no objection against the mortgage. 
It is quite possible that the trustees might be obliged to receive me 
money, if tendered to them, even though, in their opinion, it had 
been improperly raised. 

By sect. 46, sub-s. (6), and sect. 47, post, the court has power to 
direct money to be raised by mortgage for the payment of costs, 
charges, and expenses. (See note on sect. 46, sub-s. 6, post,) 

The decision of the Court of Appeal in Mostyn v. JLancaster, 23 
Ch, D. 583, may raise some doubt whether a tenant for life may not 
make a lease by way of mortgage, taking a fine. 

In cases where it is desired S) raise money by the creation of a 
rent charge for eflFecting improvements, recourse must be had to the 
Improvement of Land Act, 1864 (27 & 28 Vict. c. 114). By sect. 30, 
pasty the improvements authorized by the present Act are incorpo- 
rated into the Act of 1864. Money may also be so raised for 
drainage under the Public Money Drainage Acts, 9 & 10 Yict. 
c. 101 ; 10 & 11 Vict. c. 11 ; J3 & 14 Vict. c. 31 ; and 19 & 20 Vict, 
c. 9. As to water supply, see the Limited Owners' Reservoirs and 
Water Supply Further FaciUties Act, 1877 (40 & 41 Vict. c. 31). 
And under the Settled Estates Act, 1877, ss. 20, 21, money may be 
raised by mortgage or charge, for constructing streets, gardens, 
sewers, water-courses, &c. 

If money is required to be raised for any purpose upon which 
capital money might be expended under sect. 21, sub-s. (x.), post, 
it is possible that the court may assume jurisdiction to permit the 
money to be raised by mortgage under sect. 46, sub-s. (6), and sect. 47, 
post, though it appears more probable that the "costs, charges, and 
expenses" there mentioned, include only those which are incidentto 
some application or proceeding in court ; and the rules (see S. L. 
Act Eules, 1882, r. 3, post) do not seem to provide for any others; 
nor is any express authority given to the tenant for life to make an 
application for the mere purpose of getting recouped his expenses 
incurred in exercising his powers. If money is required to be raised 
for such purposes, it would be the safer course to apply under the 
Settled Estates Act, 1877, if the proposed scheme comes within its 
scope. 



Sect 19. 

ConoiiTrenoe 
in exercise of 
powers as to 
undivided 
share. 



Undivided Share. 

19. Where the settled land comprises an undivided 
share in land, or, under the settlement, the settled 
land has come to be held in undivided shares, the 
tenant for life of an undivided share may join or 
concur, in any manner and to any extent necessary 
or proper for any purpose of this Act, with any 
person entitled to or having power or right of dis- 
position of or over another undivided share. 

As a general rule, persons possessed of undivided shares, though 
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placed in a fiduciary position, may concur with the owners of other g; I,, j^^ 
undivided shares in exercising powers. In such cases the presump- gg^t. 19. 

tion is, that greater advantages will be obtained by concurrence. — '■ 

{Cooper to Harlech, 4 Ch. D. 802, at p. 817.) 

Since, by sect. 2, sub-s. (10), (i.), ante, *' land includes , . . 
an undivided share in land," this section does not seem to increase 
the powers which the tenant for life would have had without it. 

The Act does not authorize the tenant for life to concur with the 
owners of adjacent properties in exercising powers. As regards 
selling, such concurrence is at the risk of the fiduciary owner, upon 
whom the onus lies of showing that a better price has been obtained 
by such concurrence. {Cooper to Harlechy uhi supra^ at p. 816.) 
As regards leasing, such concurrence is improper. {Tolson v. 
Sheard, 5 Ch. D. 19 ; and see note on the Conv. Act, 1881, sect. 35, 
ante,) 

But sect. 27, post, empowers the tenant for lift to concur with 
adjacent owners, or other persons, in executing authorized improve- 
ments. 



Conveyance. 

20. — (1.) On a sale, exchange, partition, lease. Sect. 20. 
mortgage, or charge, the tenant for life may, as Completion of 
regards land sold, given in exchange or on partition, ^f b^^i, 
leased, mortgaged, or charged, or intended so to be, veyance. 
including copyhold or customary or leasehold land 
vested in trustees, or as regards easements or other 
rights or privileges sold or leased, or intended so to be, 
convey or create the same by deed, for the estate or 
interest the subject of the settlement, or for any less 
estate or interest, to the uses and in the manner 
requisite for giving effect to the sale, exchange, par- 
tition, lease, mortgage, or charge. 

As to whether, and how far, the tenant for life can exercise the 
owers conferred by the Act, when he has absolutely assigned his 
ife interest, see note on sect. 50, sub-s. (1), post. 



E 



(2.) Such a deed, to the extent and in the manner 
to and in which it is expressed or intended to operate 
and can operate under tnis Act, is effectual to pass the 
land conveyed, or the easements, rights, or privileges 
created, discharged from all the limitations, powers, 
and provisions of the settlement, and from all estates, 
interests, and charges subsisting or to arise thereunder, 
but subject to and with the exception of — 

The words ** under this Act" must refer to the words " expressed or 
intended to operate," because so far as the purport of the deed 
exceeds the capacity or power of the tenant for life by the common 
law, it could not operate at all, except ** under this Act." There- 
fore the deed must oe either expressed or intended to operate under 
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S. L. A. fli® ^^ ; fi^<l 1* IS conceived that the intention, if not expressed, 
Sect. 20. niust be collected from the contents of the deed itself, ana not by 

• reference to extraneous matter. Any other doctrine would open a 

door to fraud, especially in the case of mining leases, where part of 
the rent is to be set aside as capital. 

Though it is conceived that the mere fact that the purport of 
a deed, which makes no mention of this Act, is in excess of the 
capacity at common law of the tenant for life, but is within his 
statutory powers under the Act, will probably suffice to make the 
deed an exercise of the statutory powers, yet it will be better to make 
express reference to the Act. 

(i.) All estates, interests, and charges having priority 

to the settlement ; and 

These expressions will probably be held to include, and to pro- 
tect, the rights of the lord of the manor with regard to copyholds 
comprised in a settlement ; though such rights are more properly 
said to be " paramount to " the settlement than to ** have priority 
to " it. This point is of importance chiefly in reference to the 
powers of leasing given by the Act. 

(ii.) All such other, if any, estates, interests, and 
charges as have been conveyed or created for 
securing money actually raised at the date of 
the deed ; and 

This seems to refer to and include — 

(1) Mortgages made by virtue of sect. 18 or sect. 47 of the pre- 

sent Act ; 

(2) Mortgages made by trustees, or others, under any power to 

mortgage contained in the settlement. 

Such powers, if designed to raise money for any pur- 
pose other than those specified in sect. 18 and sect. 47 of 
the present Act, would not be powers ** exerciseable for 
any purpose provided for in this Act," and therefore the 
consent of the tenant for life is not necessary to their 
exercise by virtue of sect. 56, sub-s. (2), post. See note 
thereon. 

(3) Charges made by virtue of any of the Acts specified in the 

note on sect. 18, ante ; 

(4) Simis of money actually raised by way of portions under any 

power in Uiat behalf contained in the settlement, and 
charges for securing the same. 

Portions directed to be raised, but not actually raised at the date 
of the deed, and also rights of jointure, are defeated by the convey- 
ance of the tenant for life. The claims so defeated will still 
remain valid as against all capital moneys arising by the exercise 
of the powers. 

A complete title, free from incumbrances, can of course be made 
with the concurrence of all persons entitled to any such charge as 
above mentioned. In such a case, when the incumbrancer has the 
legal estate and concurs in the conveyance, he will be the proper 
person to convey, discharged from his incumbrance ; and the tenant 
for life wiU confirm. 

Trustees of the settlement for purposes of the Act need not be 
made parties, unless to any assurance where their consent is neoes- 
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saiy, by virtue of sect. 15, ante. In cases where the purchase- g; i, ^ 

money is not intended to be paid into court, it will be desirable to Sect. 20. 

make them parties in order to obtain their receipt. '■ — 1— 



(iii.) All leases and grants at fee-farm rents or other- 
wise, and all grants of easements, rights of 
common, or other rights or privileges granted 
or made for value in money or money's 
worth, or agreed so to be, before the date of 
the deed, by the tenant for life, or by any of. 
his predecessors in title, or by any trustees for 
him or them, under the settlement, or under 
any statutory power, or being otherwise bind- 
ing on the successors in title of the tenant for 
Hfe. 
(3.) In case of a deed relating to copyhold or 
customary land, it is sufficient that the deed be 
entered on the court rolls of the manor, and the 
steward is hereby required on production to him of 
the deed to make the proper entry ; and on that pro- 
duction, and on payment of customary fines, fees, and 
other dues or payments, any person whose title under 
the deed requires to be perfected by admittance shall 
be admitted accordingly; but if the steward so 
requires, there shall also oe produced to him so much 
of the settlement as may be necessary to show the 
title of the person executing the deed ; and the same 
may, if the steward thinks fit, be also entered on the 
court rolls. 

This section seems to contemplate the production of a portion 
only of the settlement. In cases where the settlement consists of 
a conveyance to trustees on trust to sell, with a separate declaration 
of the trusts of the purchase-money, it would not suffice to produce 
the conveyance alone, because, by virtue of sect. 63, post, it will be 
necessary to inspect the trusts in order to see who is the tenant for 
life of the purchase-money. 

No maclunery is provided whereby the tenant for life can enforce 
production of the " settlement," in cases where he neither has nor is 
entitled to the custody of it. 

VI. — ^Investment or other Application of Capital 
Trust Money. 

21. Capital money arising under this Act, subject Sect. 21. 
to payment of claims properly payable thereout, and Capital 
to application thereof for any special authorized object Aor^i^^ 
for which the same was raised, shall, when received, ment, &o. by 
be invested or otherwise applied wholly in one, or ^^ ^ 
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S. I. A. partly in one and partly in another or others, of the 
Sect 21. following modes (namely) : 

The sources from which capital money may arise are enumerated 
at pp. 255 et seq., ante. 

The phrase, ** capital money arising under this Act," has been 
liberally interpreted by Chitty, J., to include money directed by a 
will to be laid out in the purchase of land to be settled in strict 
settlement, apart from the question, whether the investment of the 
money as capital money arising under the Act, would be authorized 
by sect. 33, post {Mackenzie's Trusts, 23 Ch. D. 750.) The ground 
of the decision seems to have been, that it would be idle to prevent 
the tenant for life from doing directly what he could do drcuitously. 
But it is by no means certain that a tenant for life who had bought 
land with a view to an immediate re-sale, would not be restrained 
from so abusing his powers. See sect. 53, post. 

The words, ** subject ... to application thereof for any special 
authorized object for which the same was raised," seem to referto sect. 
18, ante (where see note), and to imply that money raised under 
that section cannot be invested under this ; unless, perhaps, in the 
case of some unavoidable surplus. 

When renewable leaseholds are comprised in the settlement, the 
Act has omitted to state how, in the absence of directions contained 
in the settlement, fines paid for renewal are to be apportioned. 
Therefore the old rule seems to be preserved ; as to which see 
Bradford v. Brownjohn, L. E. 3 Ch. 711; Isaac y. Wall, 6 Gh.D. 
706 ; and the cases there cited. Whether the lease is renewable 
under a covenant, or only by custom, makes, for this purpose, no 
difference. According to this rule, the tenant for life and remainder- 
man contribute in proportion to their actual enjoyment of the 
renewed term, so that their respective contributions cannot be 
finally ascertained until the death of the tenant for life ; and it 
therefore seems that capital money arising under the Act cannot be 
applied to this purpose, unless such application be authorized by 
the settlement. Settlements may, in future, usefully contain such 
authority; but this should be expressed to be without prejudice 
to the rule of apportionment above referred to. 

The Act does not enable the amount of the fine to be raised by 
mortgage ; and it .will be convenient to insert such a power in 
settlements. 

Eenewable leaseholds are for the most part granted by colleges 
and ecclesiastical corporations. In the latter case, by 23 & 24 Vict 
c. 124, s. 35, the purchase-money, on a purchase of the reversion, 
may be charged upon the lands. And see also sects. 36, 37, of that 
Act. 

By Lord Cranworth's Act, sects. 8, 9, trustees were authorized 
to pay the expenses of the renewal out of money held by them 
upon similar trusts, or to raise the money by mortgage. These 
sections are repealed by sect. 64, post, and their provisions have not 
been re-enacted. 

(i.) In investment on Government securities, or on 
other securities on which the trustees of the 
settlement are by the settlement or by law 
authorized to invest trust money of the settle- 
ment, or on the security of the bonds, mort- 
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gages, or debentures, or in the purchase of the 8. 1. A. 
debenture stock, of any railway company in Sect 21, 
Great Britain or Ireland incorporated by 
special Act of Parliament, and having for ten 
years next before the date of investment paid 
a dividend on its ordinary stock or shares, 
with power to vary the investment into or for 
any other such securities. 

Trustees having power to invest in "government securities" or 
parliamentary stocks, funds, or securities, or any of them, are by 
law authorized to invest in any mode in which cash under the 
control of the court may be invested. (See 23 & 24 Vict. c. 38, ss. 
10, 11.) The phrase "government securities " seems here to have 
the same meaning as in the Court of Chancery Funds Act, 1872 
(35 & 36 Vict. c. 44), s. 3, namely, "any annuities, exchequer 
bonds, exchequer bills, and other parliamentary securities of the 
government of the United Kingdom." 

By the order of 1st February, 1861, cash under the control of the 
court may be invested in — 
Bank stock ; 
East India stock ; 
Exchequer bills ; 
£2 lOs, annuities ; 
Mortgage of freeholds and copyholds in England and Wales. 

[This will not include railway mortgages. Mortimore v* 

Mortimore, 4 De G. & J. 472.] 
Consols ; 
Beduced threes ; 
New threes. 

By 22 & 23 Vict. c. 35, s. 32, trustees, not expressly forbidden so 
to do, may invest in — 

Real seciirities in any part of the United Kingdom. [This, of 
course, does not indude equitable mortgages. See Swaffield v. 
Nelson, W. N. 1876, p. 255. It includes turnpike road bonds ; 
see Robinson v. Robinson, 1 De G. M. & G. 247 ; and it makes no 
difference whether toll-houses are or are not included in the 
security, Cavendish v. Cavendish, 24 Ch. D. 685 ; though such 
bonds are a dubious investment for trustees, Robinson v. 
Robinson, supra, at p. 263. The last observation applies to 
railway mortgages, Mant v. Leith, 15 Beav. 524. It includes 
charges, or mortgages of charges, created under the Improve- 
ment of Land Act, 1864 (27 & 28 Vict. c. 114) ; see s. 60] ; 

Stock of the Bank of England or Ireland ; 

East India stock. 

By 30 & 31 Vict. c. 132, s. 1, East India stock includes stock 
created after as wdl as before the date of 22 & 23 Vict. c. 35. It 
has been held that this does not include the stock of railways 
whereof the interest is guaranteed by the Indian Qt)vemment. 
{Green v. Angell, W. N. 1867, p. 305*) This enactment is extended 
to India stock subsequently created, by 32 & 33 Vict. c. 106, s. 16 ; 
36 Vict. c. 32, 8. 16 ; 37 Vict. c. 3, s. 17; and 42 & 43 Vict. c. 60, s. 18. 

Trustees may invest in any securities guaranteed by parliament 
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S. L. A. (30 & 31 Vict. c. 132, s. 2), or in stock of the Metropolitan Board of 
Sect. 21. Works (34 & 35 Vict. c. 47, s. 13). 

By the Local Loans Act, 1875 (38 & 39 Vict. c. 83), s. 27, trustees 

authorized to invest in the debentures or debenture stock of anj 
railway or other company may, unless the contrary is provided by 
the instrument authorizing such investment, invest in local authori- 
ties' loans issued under that Act. Since the S. L. Act authorizes 
investment in the debentures of railways, it would seem that invest- 
ment in the last-named loans is authorized. 

(ii.) In discharge, purchase, or redemption of incum- 
brances affecting the inheritance of the settled 
land, or other the whole estate the subject of 
the settlement, or of land-tax, rentcharge in 
lieu of tithe, Crown rent, chief rent, or quit 
rent, charged on or payable out of the settled 
land : 

The power to redeem mortgages is restricted to such mortgages 
as aflFect the whole estate in the mortgaged land the subject of the 
settlement. This restriction permits redemption of mortgages of 
leaseholds made by assignment, but not in strictness of those made by 
demise. Nor would it in strictness permit redemption of mortgages 
eflFected by deriving a long term of years out of a fee simple. It 
would be a misuse of language to say that the creation of a mort- 
gage for any estate less than the whole estate " affects " the whole 
estate, although it may affect the pecuniary interests of the perscms 
entitled thereto. 

But since a mortgage by demise commonly contains a trust of the 
outstanding term, and since a long term made by way of mortgage 
is commonly such as, after foreclosure^ might be enlarged into a fee 
simple by virtue of the Conv. Act, 1 881 , sect. 65, antey it is possible that 
these kinds of incumbrances may be held to come within the section, 
though they cannot have been intended by its language. And it 
is difficult to see that trustees would incTir any practical danger by 
permitting them to be redeemed with capital money. 

When there is a life estate in several parcels of land, followed by 
distinct remainders in respect of the several parcels, there seem to 
be as many distinct settlements as there are distinct remainders; see 
note on sect. 5, ante. It is conceived that, under such circumstances, 
a mortgage affecting one parcel could not be discharged by means 
of capital money arising out of another parcel. 

(iii.) In payment for any improvement authorized 
by this Act : 

See secit. 25, poit, 

(iv.) In payment for equality of exchange or parti- 
tion of settled land : 

(v.) In purchase of the seignory of any part of the 
settled land, being freehold land, or in pur- 
chase of the fee simple of any part of the 
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settled land, being copyhold or customaiy S. L. A. 
land: Sect. 21. 



See sect. 3, sub-s. (ii.), and note thereon, ante. 

(vi.) In purchase of the reversion or freehold in fee 
of any part of the settled land, being lease- 
hold land held for years, or life, or years 
determinable on life: 

In most cases purchases made under this sub-section are likely to 
be more beneficial to the remainderman than to the tenant for life. 
Difficulty may arise both in adjusting their .rights and also in 
settling the proper form of conveyance. Leaseholds are commonly 
settled by means of trusts ; but by will the legal estate may be 
vested in a tenant for life with a quasi-remainder over ; see note on 
the Conv. Act, 1881, sect. 65, ante. In the former case the remainder- 
man commonly is, and in the latter case he not improbably may be, 
a tenant in taU. In the event of his interest becoming an interest 
in possession before the expiration of the term, such tenant in tail 
will be absolutely entitled to the whole residue. To merge this 
term in the reversion would, therefore, affect an alteration in the 
technical rights of parties, which the section does not expressly 
authorize. But, except in the case of an infant tenant in tail 
taking a vested interest, the alteration would not be practically 
important, since an adult tenant in tail might bar the entail as 
ea^y as he might dispose of the term. But in the case of such an 
infant tenant in tail dying imder age, the term would beloDg abso- 
lutely to his estate, while the estate tail in the reversion upon the 
term would descend to the heir (if any) in tail, or to the next 
remainderman, or the reversioner, upon the estate tail. It is pos- 
sible that, where the term and the estate tail in the reversion would 
devolve upon different persons, equity would prevent a merger, 
although the reversion had in fact been conveyed to the person 
possessed of the term. (Upon this question, vide supra j pp. 29, 30.) 

It has been suggested (Wolstenholme & Turner, Settled Land 
Act, p. 35) that where the trusts of the settled leaseholds are such 
as will correspond with the uses of freeholds, also comprised in the 
settlement, ** as nearly as the different tenure and rules of law will 
allow," the trust will best be complied with by not keeping the 
term on foot. This suggestion is mtrinsically reasonable ; but it 
may be advisable in future settlements comprising leaseholds to 
make express provision for this purpose. 

The Act gives no express authority to the trustees or the court to 
adjust the rights of parties on the purchase of a reversion. 

(vii.) In purchase of land in fee simple, or of copy- 
hold or customary letnd, or of leasehold land 
held for sixty years or more unexpired at the 
time of purchase, subject or not to any excep- 
tion or reservation of or in respect of mines 
or minerals therein, or of or m respect of 
rights or powers relative to the working of 
mmes or minerals therein, or in other land : 

On a purchase of leaseholds, it is conceived that the tenant for 
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S. L. A. ^® ^^ ^® entitled to the whole income. This power to convert a 
Sect; 21. freehold settled estate into a leasehold settled estate may operate 

= ^^ very unfairly to the prejudice of the remainderman, without in the 

least tending to the benefit of the public. Though it is not opposed 
to the usual policy of settlements, this affords no ground for need- 
lessly thrusting it into all settlements, even against the settlor's 
declared wish. 

Where money is authorized by an Act of Parliament or settlement 
to be laid out in the purchase of land, it has been held in a long 
series of cases that such money may be applied in the erection of 
new buildings (see Re Newman^ 9 Settled Estates^ L. R. 9 Ch. 681 ; 
Drake v. Tre/usis, L. R. 10 Ch. 364 ; Be Speer's Trusts, 3 Ch. D. 
262) ; but not in permanent improvements {Drake y. Tre/tists, supra). 
In Be Newman^s Settled Estates, supra, Mellish, L. J., though con- 
senting to follow the course of authority, doubted its propriety. The 
elaborate directions of the present Act, which include powers to erect 
certain kinds of buildings (sect. 25, post), seem to make any such 
further extension inappropriate. The Settled Estates Act, 1877, and 
(as regards the building or improvement of a mansion house) the 
Limited Owners' Residences Act, 1870 (33 & 34 Vict. c. 66), and the 
Limited Owners' Residences Act (1870) Amendment Act, 1871 
(34 & 35 Vict. c. 84), will be available for such purposes. The two 
last-mentioned Acts are to be construed as one with the Improve- 
ment of Land Act, 1864 (27 & 28 Vict. c. 114). Sect. 3 of 34 & 35 
Vict. c. 84, defines improvements of this nature, and is as follows: — 
34 & 35 Vict. < The erection of a mansion house and such other usual and 
c. 84, 8. 8. necessary buildings, outhouses, and offices as are commonly ap- 

purtenant thereto and held and enjoyed therewith, and the com- 
pletion of any mansion house and such appurtenances as afore- 
said, and the improvement of and addition to any mansion 
house and such appurtenances as aforesaid already erected, and 
the improvement of and addition to any house which is capable 
of being converted into a mansion house suitable to the estate 
on which the same stands, so as such improvement and addition 
be of a permanent nature, provided that every such mansion 
house so erected or enlarged or converted is suitable to the 
estate on which it stands as a residence for the owner of such 
estate, shall be improvements within the meaning of the '* Im- 
provement of Land Act, 1 864," and may, subject to the provisions 
of the recited Act, be charged upon such estate.' 
In 33 & 34 Vict. c. 56, s. 4, two years' rental of the estate is 
prescribed as the limit to what may be spent for these purposes. 
" Rental" means the rental of the whole estate comprised in the 
settlement. {Re Dunn's Settled Estates, W. N. 1877, p. 39.) 

On the conveyance by limited owners of sites for places of 
religious worship and burial places, see the Places of "Worship 
Sites Act, 1873 (36 & 37 Vict. c. 50). 

In the case of capital money arising from land subject to a trust 
for sale, &c., which is made settled land by sect. 63, post, restrictions 
are imposed upon its investment in land. See sub-s. (2), (ii.) of 
that section. 

(viii.) In purchase, either in fee simple, or for a term 
of sixty years or more, of mines and minerals 
convenient to be held or worked with the 
settled land, or of any easement, right, or 
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privilege convenient to be held with the settled S. 1. A. 
land for mining or other purposes : ^^' ^^' 

(ix.) In payment to any person becoming absolutely 
entitled or empowered to give an absolute 
discharge : 

Purchase-money of land sold which is in court under the Lands 
Clauses Act remains imconverted. A tenant in tail thereof is not 
entitled to such money without executing a disentailing deed. {Me 
Reynolds^ 3 Ch. D. 61.) The same rule applies with regard to the 
present Act. See sect. 22, sub-s. (5), post. 

Only absolute owners, as distinguished from limited owners and 
owners having defeasible interests, can elect upon questions of con- 
version. {Sisson V. Giles, 3 De G. J. & S. 614.) 

In the case of any woman married before the 1st January, 1883, 
if the married woman, being absolutely entitled, should elect to 
take the money as personalty, it would, subject to any settlement or 
equity to a settlement, be payable to her husband. If the money 
should be in court, her election must be testified by separate exami- 
nation {Slandering v. Hall, 11 Ch. D. 652; Be Robins' s Estate, 
W. N. 1879, p. 95) ; unless the money is under 200/. {Wallace v. 
Greenwood, 16 Ch. D. 362.) 

The words "or empowered to give an absolute discharge," 
seem to incorporate the doctrine of Re Hohson^s Trusts, 7 Ch. D. 
708. The trustees of the settlement itself, though empowered to give 
receipts, cannot obtain the money without the consent of the tenant 
for life, because otherwise his option under sect. 22, post, would be 
nugatory. 

A payment into court to the credit of a lunatic who is absolutely 
entitled, will not operate to effect a conversion, because the lunatic 
himself cannot elect. {Re Barker, 17 Ch. D. 241 ; Re Freer, 22 
Ch. D. 622.) 

(x.) In payment of costs, charges, and expenses of 

or incidental to the exercise of any of the 

powers, or the execution of any of the pro- . 

visions, of this Act : 

Costs may also, by direction of the court, be paid out of money 
raised by mortgage. See sect. 47, post, 

(xi.) In any other mode in which money produced 
by the exercise of a power of sale in the 
settlement is applicable thereunder. 

The settlor may increase, but cannot diminish, these modes of 
applying capital. 

The Agricultural Holdings (England) Act, 1883 (46 & 47 Vict, 
c. 61), s. 29, clause 6, provides that capital money may be applied 
for certain purposes of that Act. The clause and the first schedule 
therein referred to are printed, post. 

As to the exercise of concurrent powers, see sect. 56, and note 
thereon, post. If the money has been raised by the exercise of a 
power conferred by the settlement, it may be laid out without the 
formalities prescribed by sect. 26, post; but not if it h«u3 been 
raised by the exercise of a statutory power. 

c. X 
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S. L.A. 22. — (1.) Capital money ariring under this Act 
^^^^' shall, in order to its being invested or applied as af ore- 
Eeguiationfl Said, be paid either to the trustees of tne settlement 
?^^^^^^ or into Court, at the option of the tenant for life, and 
devolution,' shall be iuvestod or applied by the trustees, or under 
S^^uS'&c! the direction of the Court, as the case may be, accord- 
ingly. 

For proTisions relating to the payment of money into Court 
under this section, see the 8. L. Act Rules, 1882, rr. 10 — 14, post. 

When the tenant for life has once exercised his option, and the 
money has been paid to the trustees, it does not appear that, eyen 
at his request, they can pay the money into court under this 
section. 

As to money paid into court under the Lands Clauses Act, see 
note on sect. 32, post. 

(2.) The investment or other ^ application by the 
trustees shall be made according to the direction of 
the tenant for life, and in default thereof, according to 
the discretion of the trustees, but in the last-mentioned 
case subject to any consent required or direction given 
by the settlement with respect to the investment or 
other application by the trustees of trust money of the 
settlement ; and any investment shall be in the names 
or under the control of the trustees. 

Although the trustees are bound to obey the directions of the 
tenant for life, it seems that they must see the money applied in 
some way prescribed by the Act. Sects. 41 and 42, post, do not 
excuse them from this duty. As to how far they must see to the 
carrying out of authorized improTements, see sect. 26, post. 

(3.) The investment or other application under the 
direction of the Court shall be made on the application 
of the tenant for life, or of the trustees. 

See sect. 46, sub-s. (3), post. 

(4.) Any investment or other application shall not 
during the life of the tenant for life be altered without 
his consent. 

This seems to mean the tenant for life for the time being. If he 
should be an infant, it seems that the trustees may consent on his 
behalf, by virtue of sect. 60, post, although giving such consent is 
not, strictly speaking, exercising a power. See note on sect. 2, 
8ub-8. (5), p. 265, ante. 

(6.^ Capital money arising under this Act while re- 
mainmg uninvested or unapplied, and securities on 
which an investment of any such capital money is 
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made, shall, for all purposes of disposition, transmis- S. L. A. 
sion, and devolution, be considered as land, and the Sect 22. 
same shall be held for and go to the same persons 
successively, in the same manner and for and on the 
same estates, interests, and trusts, as the land where- 
from the money arises would, if not disposed of, have 
been held etnd have gone under the settlement. 

See note on sect. 21, sub-s. (ix.), ante. 

(6.) The income of those securities shall be paid or 
applied as the income of that land, if not disposed of, 
would have been payable or applicable under the 
settlement. 

(7.) Those securities may be converted into money, 
which shall be capital money arising under this Act. 

For forms of summons applicable to this section, see Appendix 
to the 8. L. Act Eules, 1882, Forms IX., X., XI., post 

23. Capital money arising under this Act from Sect. 23. 
settled land in England shall not be applied in the ?^T^®°* 
purchase of land out of England, unless tne settlement ^lan^ 
expressly authorizes the same. 

See note on sect. 4, sub-s. (8), ante. 

24. — (1.) Land acquired by purchase or in ex- Sect. 21 
change, or on partition, shall be made subject to the SetUement 
settlement in manner directed in this section. p^iiShased, 

(2.) Freehold land shall be conveyed to the uses, on taken mei- 
the trusts, and subject to the powers and provisions ^ ^' °' 
which, under the settlement, or by reason of the exer- 
cise of any power of charging therein contained, are 
subsisting with respect to the settled land, or as near 
thereto as circumstances permit, but not so as to in- 
crease or multiply charges or powers of charging. 

"Freehold land" seem to include all freeholds, whether of 
inheritance or not. 

The question sometimes arises, whether trusts created by re- 
ference to existing trusts create duplicate charges. See Hindle v. 
Taylor, 20 Beav. 109, 5 De G. M. &. G. 677 ; Baskett v. Lodge, 23 
Beav. 138 ; Baker v. Richards, 27 Beav. 320. This is prevented by 
the last words of this sub-section. 

Th^ freeholds will be settled upon trusts, or by succession of 
legal estates, according as the one or the other plan was followed in 
the original settlement. 

Estates pur autre vie, sometimes styled ** leaseholds for life," are 
freeholds. If settled by reference to the limitations in strict settle- 
ment of freeholds of inheritance, ihe whole estate does not vest 

x2 
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S. L. A. atsolutely ia a quasi-tenant in tail so created, so as to destroy 
Sect 24. t^® succession under the quasi-entail ; thoiigh lie may convey the 

whole estate by any assurance inter vivos, without observing certain 

formalities required by a disentailing assurance. {Vide supra^ 
pp. 83, 84.) 

(3.) Copyhold, customary, or leasehold land shall 
be conveyed to and vested in the trustees of the settle- 
ment on trusts and subject to powers and provisions 
corresponding, as nearly as the law and circumstances 
permit, with the uses, trusts, powers, and provisions to 
on and subject to which freehold land is to be con- 
veyed as aforesaid ; so nevertheless that the beneficial 
interest in land held by lease for years shall not vest 
absolutely in a person who is by the settlement made 
by purchase tenant in tail, or m tail male, or in tail 
female, and who dies under the age of twenty-one 
years, but shall, on the death of that person under 
that age, go as freehold land conveyed as aforesaid 
would go. 

Copyholds are directed to be vested in the trustees upon trusts, 
&c., in order to avoid questions as to the possibility of actually con- 
veying them to the uses, &c., declared of the freeholds. In the case 
of freeholds this difficulty does not arise. 

Since the Statute of Uses does not extend to copyholds, successive 
legal estates in copyholds can only be rtiised by surrender to uses, 
not by merely declaring uses upon a conveyance. The trustees must 
for their own protection see that the conveyance is perfected by an 
actual surrender, which should be made to themselves. 

** Leasehold land " seems in this section to mean '* term of years." 
In loose phraseology, under the name " leaseholds for lives," it is 
sometimes used to include estates pur autre vie ; but these, as being 
beyond question freehold, are included in sub-s. (2), supra, fi 
terms of years are settled by reference to the limitations in a strict 
settlement of freeholds of inheritance, or by reference to similar 
limitations by way of trusts, the whole term vests absolutely in the 
first tenant in tail of the lands whose estate becomes a vested 
interest. (See note on the Conv. Act, 1881, sect. 65, sub-s. 5, ante,) 
This result is prevented by the second clause of the present sub- 
section, but in regard only to tenants in tail by purchase, not by 
descent. 

(4.) Land acquired as aforesaid may be made a sub- 
stituted security for any charge in respect of money 
actually raised, and remaining unpaid, from which the 
settled land, or any part thereof, or any undivided 
share therein, has theretofore been released on the 
occasion and in order to the completion of a sale, 
exchange, or partition. 

With this and the two following sub- sections compare sect 5, 
nnte. 
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(5.) Where a cliarge does not affect the whole of the S. I. A. 
settled land, then the land acquired shall not be sub- Sect 24. 
jected thereto, unless the land is acquired either by 
purchase with money arising from sale of land which 
was before the sale subject to the charge, or by an 
exchange or partition of land which, or an undivided 
share wherein, was before the exchange or partition 
subject to the charge. 

(6.^ On land being so acquired, any person who, by 
the direction of the tenant for life, so conveys the land 
as to subject it to any charge, is not concerned to 
inquire whether or not it is proper that the land 
should be subjected to the charge. 

(7.) The provisions of this section referring to land 
extend and apply, as far as may be, to mmes and 
minerals, and to easements, rights, and privileges over 
and in relation to land. 

By virtue of the Conv. Act, 1881, sect. 62, aniCf it will be possible 
to limit easements, &c., purchased for the benefit of the settlement, 
80 that they may accompany strictly settled freeholds of inheritance. 



VII.— Improvements. 
Improvements with Capital Trust Money. 

25. Improvements authorized by this Act are the Sect. 25. 
making or execution on, or in connexion with, and for Deacnption 
the benefit of settled land, of any of the following m^toaSSo- 
works, or of any works for any of the following pur- "^^ ^7 ^^^ 
poses, and any operation incident to or necessary or 
proper in the execution of any of those works, or 
necessary or proper for carrying into effect any of 
those purposes, or for securing the full benefit of any 
of those works or purposes (namely) : 

As to the preliminaries and conditions subject to which improve- 
ments may be made, see next section. 

As to the power of the tenant for life to concur with adjoining 
owners and others, see sect. 27, po9t. 

As to the duties and liabilities of the tenant for life in regard to 
repairs, see sects. 28, 29, post. 

If capital money derived from the sale of freeholds should be 
employed in paying for improvements effected upon leaseholds, the 
result may be very injurious to the interests of remaindermen. 
The fiduciary position of the tenant for life seems to make it im- 
proper for him to be a party to such expenditure, unless under very 
special circumstances. At the same time, there seems to bene obstacle 
tnereto, if the trustees are willing to approve of the scheme by 
virtue of sect. 26, sub-s. (2), post. But it may be doubted whether 
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S. L. A. the language of sect. 42, post, which speaks of giving consents, 
Sect 26. would afford them any protection if they should improperly give 
their approval. 



(i.) Drainage, including the straightening, widen- 
ing, or deepening of drains, streams, and 
watercourses : 

(ii.^ Irrigation; warping: 

(lii.) Drains, pipes, and machinery for supply and 
distribution of sewage as manure : 

(iv.) Embanking or weiring from a river or lake, 

or from the sea, or a tidal water : 
(v.^ Groynes ; sea walls ; defences against water : 

(vi.) Inclosing; straightening of fences ; re-division 
of fields : 

(yiU Reclamation; dry warping: 
(viii.; Farm roads; private roads; roads or streets 
in villages or towns : 

(ix.) Clearing; trenching; planting: 

(x.) Cottages for labourers, farm-servants, and 
artizans, employed on the settled land or not : 

(xi.) Farmhouses, offices, and out-buildings, and 
other buildings for farm purposes : 

(xii.) Saw-mills, scutch-mills, and other mills, water- 
wheels, engine-houses, and kilns, which will 
increase the value of the settled land for agri- 
cultural purposes or as woodland or otherwise : 
(xiii. ) Reservoirs, tanks, conduits, watercourses, pipes, 
wells, ponds, shafts, dams, weirs, sluices, and 
other works and machinery for supply and 
distribution of water for agricultural, manu- 
facturing, or other purposes, or for domestic 
or other consumption : 
(xiv.J Tramways; railways; canals; docks: 

(xv.) Jetties, piers, and landing places on rivers, 
lakes, the sea, or tidal waters, for facilitating 
transport of persons and of agricultural stock 
and produce, and of manure and other things 
required for agricultural purposes, and of 
minerals, and of things required for mining 
purposes : 
(xvi.^ Markets and market-places: 
(xvii.) Streets, roads, paths, squares, gardens, or other 
open spaces for the use, gratuitously or on 
payment, of the public or of individuals, or 
for dedication to the public, the same being 
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necessary or proper in connexion with the S. I. A. 
conversion of land into building land : Sect. 25. 

(xviii.) Sewers, drains, watercourses, pipe-making, ^ " 

fencinff, paving, brick-making, tile-making, 
and other works necessary or proper in con- 
nexion with any of the objects aforesaid : 

By the Public Health Act, 1875 (38 & 39 Vict. c. 55), b. 31, the 
maHn^ of works for supplying sewage to lands for agricultural pur- 
poses, IS to be deemed an improvement of land authorized by the 
Improvement of Land Act, 1864 (27 & 28 Vict. c. 114). This does 
not seem to be included among the improvements authorized by the 
present section. 

(xix.) Trial pits for mines, and other preliminary 
works necessarjr or proper in connexion with 
development oi mines : 

(xx.) Reconstruction, enlargement j or improvement 
of any of those works. 

The purposes enumerated by this section include, with consider- 
able additions, all the improvements authorized by the Improvement 
of Land Act, 1864, s. 9 ; as to which see sect. 30, post. 

As to the building and improving of mansion houses, see note on 
sect. 21, sub-s. (vii.), ante. 

The unrepealed portions of 8 & 9 Vict. c. 56, enabling money 
raised for drainage works to be charged on land, seem to be 
rendered obsolete by the Improvement of Land Act, 1864. 

As to raising money by the creation of a rentcharge for effecting 
improvements, see note on sect. 18, ante, 

26. — (1.) Where the tenant for life is desirous that Beet. 26. 
capital money arising under this Act shall be applied Approval by 
in or towards payment for an improvement authorized ^foSwof 
by this Act, he may submit for approval to the trustees scheme for 
of the settlement, or to the Court, as the case may ^^^^^^t 
require, a scheme for the execution of the improve- thereon. 
ment, showing the proposed expenditure thereon. [^-^u a 

Some difficulty may arise in cases where tlie " trustees of the ^rvtvalfrom 
settlement" are not identical with the ''trustees for purposes of ^i^^^yj)^ 
this Act." See sect. 2, sub-s. (8), ante. In such a case, if the jict. Sm note 
.approval of both cannot be obtained, it will be the safest plan to on sect. 28, 
apply to the court. auh-a. (l), 

Since no special indemnity is given to the trustees by sects. 41, ^**-J 
42, posty in respect of moneys applied by them under this section, it 
woiild seem that they are bound by the ordinary rule concerning 
the payment of capital money by trustees. They cannot safely make 
the tenant for life their agent for the purpose of making the pay- 
ment. 

The section seems to authorize payments on account from time to 
time, on separate certificates. 

Plrobably the trustees may safely pay the expenses preliminary to 
any scheme immediately on its approval; see sect. 21, sub-s. (x.), 
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8. L. A. ^*^^^' ^ *^® tenant for life should fail to obtain for a sclieme 
g^, 26. ^® approval either of the trustees or of the court, the trustees 

cannot safely pay such expenses without an order of the court, 

which might be made under a somewhat liberal interpretation of 
sect. 44, and sect. 46, sub-s. (6), post, 

(2.) Where the capital money to be expended is in 
the hands of trustees, then, after a scheme is approved 
by them, the trustees may apply that money in or 
towards payment for the whole or part of any work or 
operation comprised in the improvement, on — 

If the tenant for life is dissatisfied with any refusal of the 
trustees to approve a scheme, he may apply to the court under 
sect. 44, po8t. This seems to be impued by sub-s. (2), (iL), 
infra. 

As to the possible liability of trustees for ** approving " an im- 
provident scheme, see note on sect. 25, p. 301, ante. 

(i.) A certificate of the Land Commissioners cer- 
tifying that the work or operation, or some 
specified part thereof, has been properly 
executed, and what amount is properly pay- 
able by the trustees in respect thereof, which 
certificate shall be conclusive in favour of the 
trustees as an authority and discharge for any 
payment made by them in pursuance thereof ; 
or on 

Upon the constitution and functions of the Land Commissioners, 
see sect. 48, post. Applications to them will be governed by the 
procedure under the Improvement of Land Act, 1864 (27 & 28 Vict 
c. 114); ibid, sub-s. (6). 

(ii.) A like certificate of a competent engineer or 
able practical surveyor nominated by the trus- 
tees and approved by the Commissioners, or by 
the Court, which certificate shall be conclusive 
as aforesaid ; or on 
(iii.) An order of the Court directing or authorizing 
the trustees to so apply a specified portion of 
the capital money. 

It would seem that applications to the court under this section 
should be made by the tenant for life, not by the trustees. This 
view is confirmed by the forms prescribed to be used for the pur- 
pose ; see Appendix to the 8. L. Act Eules, 1882, Nos. XTTT., XV., 
XVI., post. It is doubtful whether sect. 44, post, authorizes the 
trustees to take the initiative. 

(3.) Where the capital money to be expended is in 
Court, then, after a scheme is approved by the Court, 
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the Court may, if it thinks fit, on a report or certificate S. I. A. 
of the Commissioners, or of a competent engineer or Sect. 26. 
able practical surveyor, approved by the Court, or on 
such other evidence as the Court thinks sufficient, make 
such order and give such directions as it thinks fit for 
the application of that money, or any part thereof, in 
or towards payment for the whole or part of any 
work or operation comprised in the improvement. 

See note on sect. 21, sub-s. (xi.), ante. 

For forms applicable to this section, see Appendix to the S. L. 
Act Eules, 1882, Forms XII.— XVI. 

27. The tenant for life may join or concur with Sect. 27. 
any other person interested in executing any improve- Conounenoe 
ment authorized by this Act, or in contributing to the ^^^^^' 
cost thereof. 

As to concurrence with owners of undivided shares, which extends 
to "any purpose of the Act," see sect. 19, ante. The present 
section, which extends to concurrence with adjacent owners and 
other persons, as well as owners of undivided shares, is restricted 
in its scope to the execution of authorized improvements. As to 
concurrence with adjoining owners for other purposes, see note on 
sect. 19, ante. 

The Act contains no express provision for apportionment of the 
expenses of joint improvements, but this seems to be necessarily 
implied in the provisions for concurrence in executing them. 

28. — (1.) The tenant for life, and each of his Sect. 28. 
successors m title having, under the settlement, a obligation 
limited estate or interest only in the settled land, Se*^d^*^*^' 
shall, durinff such period, if any, as the Land Com- successors to 

-r I'A i • '"L • maintain, 

missioners by certificate m any case prescribe, mam- insure, &o. 
tain and repair, at his own expense, every improve- 
ment executed under the foregoing provisions of this 
Act, and where a building or work in its nature insur- 
able against damage by fire is comprised in the 
improvement, shall insure and keep insured the same, 
at his own expense, in such amount, if any, as the 
Commissioners by certificate in any case prescribe. 

From sect. 26, ante, it appears that improvements might be exe- 
cuted and paid for out of capital, without the Land Commissioners 
having any opportunity to prescribe any such " period " for mainte- 
nance and repair, as in this section mentioned. 

The question arises, whether the commissioners have a separate 
jurisdiction, apart from the granting of the certificate mentioned in 
sect. 26, sub-s. (2), (i), to grant other certificates, upon the applica- 
tion or suggestion of any person interested under the settlement, in 
order to give effect to the requirements of the present section. 

In cases coming imder sect. 26, sub-s. (2), (iii.), the court will no 
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S. L. A. donbt only make the order therein mentioned subject to such terms 
Sect. 28. ^ ^ maintenance and repair as it thinks proper ; and probably for 

'. — 1— that purpose will require a separate certificate to be obtained from 

the commissioners. 

It is also possible that, in cases coming under sect. 26, sub-s. {2\ 
(ii.)) the commissioners will be able to prescribe a period for main- 
tenance and repair, as a condition of their approving the " compe- 
tent " engineer or the " able practical " surveyor therein mentioned. 

If from any cause no period should in fact be prescribed by the 
commissioners, it does not appear that the tenant for life is placed 
imder any express obligation to maintain or repair. It may, how- 
ever, be suggested that since he is by sect. 53, post, put in the 
position of a trustee in the exercise of his statutory power, it will 
be part of his duty himself to apply for and procure a certificate in 
that behalf. Otherwise he may perhaps not be safe, during any part 
of his tenancy, in omitting to maintain and repair. 

In the absence of special provision in the settlement, the tenant 
for life, as between himself and the remainderman, is not bound to 
insure or to keep insured buildings, originally comprised in the 
settlement, he being under no obligation to repair involuntary 
damage incurred by vis major, (Co. Litt. 53 b.) 

As to liability for permissive waste, see the notes to Greene v. Cole, 
2 Wms. Saund. 644 ; Powys v. Blagrave, 4 De G. M. & G. 448. 

A contract of fire insurance is only a contract of indemnity. 
(Darrell v. TihhittSy 5 Q. B. D. 560 ; Raynor v. Preston, 18 Ch. D. 1.) 
in Warwicker v. Bretnally 23 Ch. D. 188, it was held, that an 
infant tenant in tail, out of whose income the premiums had been 
paid, was not bound to reinstate the buildings destroyed ; and the 
opinion expressed in 3 Dav. Prec. 3rd ed. p. 290, note^ that, 
although the tenant for life may not be bound to insure, yet, if he 
insures, he is bound to lay out the insurance money in rebuilding, 
was questioned by Chitty, J., as lacking authority. 

Of course money received from insurances effected under the 
present section must be laid out in reinstating the damaged pre- 
mises. 

See further, as to insurance in general, note on the Conv. Act, 
1881, sect. 23, ante. 

(2.) The tenant for life, or any of his successors as 
aforesaid, shall not cut down or knowingly permit to 
be cut down, except in proper thinning, any trees 
planted as an improvement under the foregoing pro- 
visions of this Act. 

Planting is authorized by sect. 25, sub-s. (ix.) ante. 

(3.) The tenant for life, and each of his successors 
as aforesaid, shall from time to time, if required by 
the Commissioners, on or without the suggestion of 
any person having, under the settlement, any estate or 
interest in the settled land in possession, remainder, 
or otherwise, report to the Commissioners the state of 
every improvement executed under this Act, and the 
fact and particulars of fire insurance, if any. 
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(4.) The Commissioners may vary any certificate B. I. A. 
made by them under this section, in such manner or Sect. 28. 
to such extent as circumstances appear to them to 
require, but not so as to increase the liabilities of the 
tenant for life, or any of his successors as aforesaid. 

(5.) If the tenant for life, or any of his successors 
as aforesaid, fails in any respect to comply with the 
requisitions of this section, or does any act in con- 
travention thereof, any person having, under the 
settlement, any estate or interest in the settled land in 
possession, remainder, or reversion, shall have a right 
of action, in respect of that default or act, against the 
tenant for life ; and the estate of the tenant for life, 
after his death, shall be liable to make good to the 
persons entitled under the settlement any damages 
occasioned by that default or act. 

The phrase " tenant for life " seems in this section to be used in 
two different senses. Otherwise an action would lie against the 
tenant for life by reason of the default of ** any of his successors 
as aforesaid." The measure of damages seems to be the amoxmt 
required to reinstate the dilapidated ** improvements." If succes- 
sive life estates exist under the settlement, and the incoming 
tenant for life is himself bound to maintain, &c., he must of course 
expend the money in fulfilling his obligation. Otherwise, if made 
by the settlement unimpeachable for waste, he may apparently 
convert the damages to his own use. • 

Execution and Repair of Improvements. 

29. The tenant for life, and each of his successors Sect. 29. 
in title having, under the settlement, a limited estate Protection 
or interest only in the settled land, and all persons ^J^S^ 
employed by or under contract with the tenant for execution and 
life, or any such successor, may from time to time ^^^t 
enter on the settled land, and, without impeachment °^*«- 
of waste by any remainderman or reversioner, thereon 
execute any improvement authorized by this Act, or 
inspect, maintam, and repair the same, and, for the 
purposes thereof, on the settled land, do, make, and 
use all acts, works, and conveniences proper for the 
execution, maintenance, repair, and use thereof, and 
get and work freestone, limestone, clay, sand, and 
other substances, and make tramways and other ways, 
and bum and make bricks, tiles, and other things, and 
cut down and use timber and other trees not planted 
or left standing for shelter or ornament. 

The emphatic words of this section seem to be, without impeach- 
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S. L. A. ^^^ ^f «^flf«^^» &c-> and the intention of the section seems to be 
Sect. 29. restricted to effecting this object. It has been suggested by Messrs. 

Wolstenholme & Turner (Settled Land Act, p. 43), that the Act 

enables the tenant for life to enter as against his own tenant, 
without any provision in that behalf being contained in the lease. 
But it is incredible that the Act meant to enable limited owners to 
enter upon, and improve, land in the occupation of lessees, when 
they would not be able so to do if they were absolute owners. 

The apparently corresponding provisions in the Improvement of 
Land Act, 1864 (27 & 28 Vict. c. 114), ss. 32—34, do not authorize 
the person making the improvements to conmiit any trespass which 
he may think proper, but only, with the consent of the Inclosure 
Commissioners, to take proceedings under the Drainage Acts to 
obtain exceptional authority for invading the rights of third 
persons. 

The general effect of the present section is to enable the internal 
resources of the settled land to be utilized for the purpose of carry- 
ing out authorized improvements. 

Improvement of Land Act, 1864. 

Sect. 30. 30. The enumeration of improvements contained 
Extenm<m of in section nine of the Improvement of Land Act, 1864, 
c. 114, 8. 9? ' is hereby extended so as to comprise, subject and 
according to the provisions of that Act, but only as 
regards applications made to the Land Commissioners 
after the commencement of this Act, all improvements 
authorized by this Act. 

The 27 & 28 Vict. e. 114, s. 9, is as follows :— 

27 & 28 Vict, * 9. By " the improvement of land" shall herein be meant all or 
c. 114, 8. 9. any of the following matters : 

1. The drainage of land, and the straightening, widening, deepen- 

ing, or otherwise improving the drains, streams and water- 
courses of any kind : 

2. The irrigation and warping of land : 

3. The embanking and weiring of land from the sea or tidal 

waters, or from lakes, rivers, or streams, in a permanent 
manner : 

4. The inclosing of lands, and the straightening of fences and 

redivision of fields : 

5. The reclamation of land, including all operations necessaiy 

thereto : 

6. The making of permanent farm roads, and permanent tram- 

ways and railways and navigable canals, for all purposes 
connected with the improvement of the estate : 

7. The clearing of land : 

8. The erection of labourers' cottages, farm-houses, and other 

buildings required for farm purposes, and the improvement 
of and addition to labourers' cottages, farm-houses, and 
other buildings for farm purposes already erected, so as 
such improvements or additions be of a permanent nature : 

9. Planting lor shelter : 

10. The constructing or erecting of any engine-houses, water- 
wheels, saw and other milYs, kilns, slmfts, wells, ponds, 
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tanks, reservoirs, dams, leads, pipes, conduits, watercourses, g, I, jl. 
bridges, weirs, sluices, floodgates, or hatches, which wOl Sect. 30. 
increase the value of any lands for a^icultural purposes : 

11. The construction or improvement of jetties or landing places 
on the sea coast, or on the banks of navigable rivers or 
lakes, for the transport of cattle, sheep, and other agricul- 
tural stock and produce, and of lime, manure, and other 
articles and things for agricultural purposes ; provided that 
the Commissioners shall be satisfied that such works will 
add to the permanent value of the lands to be charged to an 
extent equal to the expense thereof : 

12. The execution of all such works as in the judgment of the 
Commissioners may be necessary for carrying into effect any 
matter hereinbefore mentioned, or for deriving the fuU 
benefit thereof.' 



VIII. — Contracts. 

31. — (1.) A tenant for life — Sect. 81. 

(i.) May contract to make any sale, exchange, parti- Power for 

^^1- . l.j^ tenant for 

tion, mortgage, or charge; and life to enter 

This does not seem to authorize the insertion in a lease of an "^«> ^^ontracts. 
option to the lessee to purchase. Such options are ultra vires in the 
case of persons exercising powers in a fiduciary capacity; as to 
which, see sect. 53, post, ( Oceanic Steam Navigation Co. v. Suther- 
herry, 16 Ch. D. 236.) 

(ii.) May vary or rescind, with or without con- 
sideration, the contract, in the like cases and 
manner in which, if he were absolute owner 
of the settled land, he might lawfully vary 
or rescind the same, but so that the contract 
as varied be in conformity with this Act; 
and any such consideration, if paid in money, 
shall be capital money arising under this 
Act; and 
(iii.) May contract to make any lease ; and in making 
the lease may vary the terms, with or with- 
out consideration, but so that the lease be in 
conformity with this Act ; and 

For provisions as to leases, see sects. 6 — 12, ante. 

A contract by a tenant for life to exercise a power of leasing 
vested in him by the settlement, is binding upon the remaindermen, 
independently of the present provision. {Shannon v. Bradstreet, 
1 Scho. & Lef. 62.) 

(iv.) May accept a surrender of a contract for a lease, 
in like manner and on the like terms in and 
on which he might accept a surrender of a 
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S. I. A. lease ; and thereupon may make a new or 

Sect. 31. other contract, or new or other contracts, for 

or relative to a lease or leases, in like manner 
and on the like terms in and on which he 
might make a new or other lease, or new or 
other leases, where a lease had been granted ; 
and 

As to the acceptance of surrenders by the tenant for life, see 
sect. 13, ante, 

(v.) May enter into a contract for or relating to the 

execution of any improvement authorized by 

this Act, and may vary or rescind the same ; 

and 

(vi.) May, in any other case, enter into a contract to 

do any act for carrying into effect any of 

the purposes of this Act, and may vary or 

rescind the same. 

(2.) Every contract shall be binding on and shall 

enure for the benefit of the settled land, and shall be 

enforceable against and by every successor in title 

for the time being of the tenant for life, and may be 

carried into effect by any such successor ; but so that 

it may be varied or rescinded by any such successor, 

in the like case and manner, if any, as if it had been 

made by himself. 

As to the time within which a contract may be enforced, see 
Pry on Specific Peformance, Part III., ch. xxv. ; (2nd ed. pp. 462 
et seq,). 

Since the contract ** enures for " the benefit of the settled land, 
it may be contended that a forfeited deposit is capital money. 
Where a power of sale, with consent of the tenant for life, was 
vested in trustees, it has been held that a forfeited deposit did not 
go to the tenant for life. {Shrewsbury v. Shrewsbury y 18 Jur. 397 ; 
cited, Dart, V. & P. ch. v. sect, iv.) 

It is conceived that if the successor in title is an infant, the 
trustees may complete, vary, or rescind, a contract on his behalf 
under sects. 59, 60, post. This conclusion seems to be supported by 
the principles laid down in Davis v. Harford, 22 Ch. D. 128. 

As to contracts by a tenant in tail, see note on sect. 58, sub-s. 
(1), {i,)ypost. 

(3.) The Court may, on the application of the 
tenant for life, or of any such successor, or of any 
person interested in any contract, give directions re- 
specting the enforcing, carrying into effect, varying, 
or rescinding thereof. 

The tenant for life will do well, before commencing or defending 
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an action, to apply for directions under this sub-section, for the pur- g. L jl. 
pose (inter alia) of procuring the payment of costs, if necessary, out Sect. 81. 

of capital. In proper cases cx)8ts will, if necessary, be ordered to 

be raised by mortgage imder sect. 47, post 

(4.) Any preliminarv contract under this Act for or 
relating to a lease shall not form part of the title or 
evidence of the title of any person to the lease, or to 
the benefit thereof. 

Compare the Conv. Act, 1882, sect. 4, and note thereon, ante. The 
present section perhaps refers to sect. 45, post^ and may prevent 
all danger to purchasers for value arising from any default in the 
giving of such notices as therein mentioned; also any danger 
which might arise from the existence of a concealed contract prior 
to that under which the lease was granted. 

For form of summons applica ble to t his section, see Appendix to 
the S. L. Act Eules, 1882, Form XVU., post. 



IX. — Miscellaneous Provisions. 

32. Where, under an Act incorporating or apply- Sect. 82. 
ing, wholly or in part, the Lands Clauses Consolidation AppUcation 
Acts, 1845, 1860, and 1869, or under the Settled comt^iSdOT 
Estates Act, 1877, or under any other Act, public, 1^^^ clauses 

,, ', ^., '^•..1 '*^ ^ and other 

local, personal, or private, money is at the commence- Acts. 
ment of this Act in Court, or is afterwards paid into 8 & 9 Vict. 
Court, and is liable to be laid out in the purchase of 23 ku Vict. 
land to be made subject to a settlement, then, in addi- go^^^oo y ♦ 
tion to any mode of dealing therewith authorized by c. is. 
the Act under which the money is in Court, that ^^i**^^^^** 
money may be invested or applied as capital money 
arising under this Act, on the like terms, if any, re- 
specting costs and other things, as nearly as circum- 
stances admit, and (notwithstanding anything in this 
Act^ according to the same procedure, as if the modes 
of mvestment or application authorized by this Act 
were authorized by the Act under which the money is 
in Court. 

Money paid into Court under the Lands Clauses Act may be paid 
out to the trustees at the request of the tenant for life. {Re Duke of 
Rutland's Settlement, W. N. 1883, p. 140 ; 31 W. R. 947. See also 
Re Wright's Trusts, 24 Ch. D. 662.) 

The purchase-money of lands belonging to a charity and taken by 
a public body, having been paid into court under the Lands Clauses 
Act, has been held to come within this section for pmrposes of invest- 
ment. {Re Byron's Charitv, 23 Ch. D. 171.) 

A public body having taken settled land and paid the purchase- 
money into court, it was held that they must pay all the cost of an 
interim investment under the present Act, though the Act by virtue 



Digitized by VjOOQIC 



312 THE SETTLED LAND ACT, 1882. 

S. L. A. of whicli they took the land only provided for interim investment in 
Sect. 32. government securities. {Re Hanbury^s Trusts, W. N. 1883, p. 116; 

31 W. E. 784.) 

As to whether money in court, beinc^ the proceeds of the sale of 
realty in a partition action (imder the Partition Act, 1868) and 
belonging to infants, is money liable to be re-invested in land by 
virtue of sects. 23 — 25 of the Settled Estates Act, 1856 (re-enacted 
by the Settled Estates Act, 1877, ss. 34 — 36), which are incorporated 
with the Partition Act, 1868, see Mordaunt v. Benwell, 19 Ch. D. 302. 
This section does not, of course, authorize for the purposes of 
ordinary settlements of personalty the investments authorized by 
the present Act, or make them proper trustees' investments for 
any purpose except the purposes of this Act. (See Fox v. Dttlhy, 
W. N. 1883, p. 29.) 

Sect. 33. 33. Where, under a settlement^ money is in the 
AppUcationof hands of trustees, and is liable to be laid out in the 
i^^o? purchase of land to be made subject to the settlement, 
trustees under then, in addition to such powers of dealing therewith 
^ti^eut. as the trustees have independently of this Act, they 
may, at the option of the tenant for life, invest or 
apply the same as capital money arising under this Act. 

The marginal note to this section is misleading. 

It has been suggested, but apparently without sufficient reason, 
that the word "settlement" in this section has a more extensive 
meaning than in the interpretation clause (sect. 2, sub-s. 1, ante), 
and applies to a will, &c., of personalty directed to be invested in the 
purchase of land (see Mackenzie's Trusts, 23 Ch. D. 750, and note on 
sect. 21, p. 292, ante)\ although such a will is not a settlement within 
the meaning of the interpretation clause. 

** Liable to be laid out," must mean, ** directed to be laid out;" 
because otherwise every will, &c., which contains a power to invest 
trust fimds in land, would be a settlement within the meaning of the 
present Act. 

The trustees must give effect to the " option " of the tenant for 
life. Compare sect. 22, sub-s. (2), ante. 

For form of summons applica ble to this section, see Appendix to 
the S. L. Act Eules, 1882, Form XVIII., post. 

Sect 84. 34. Where capital money arising under this Act is 
Application of purchase-moucy paid in respect of a lease for years, 
fop°i^^p or life, or years determinable on life, or in respect of 
revermon. any othcr estate or interest in land less than the fee 
simple, or in respect of a reversion dependent on any 
such lease, estate, or interest, the trustees of the settle- 
ment or the Court, as the case may be, and in the case 
of the Court on the application of any party interested 
in that money, may, notwithstanding anytning in this 
Act, require and cause the same to be laid out, in- 
vested, accumulated, and paid in such manner as, in 
the judgment of the trustees or of the Court, as the 
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case may be, will give to the parties interested in S.I. A. 
that money the like benefit therefrom as they might Sect. 84. 
lawfully have had from the lease, estate, interest, or 
reversion in respect whereof the money was paid, or 
as near thereto as may be. 

The object of this section is to prevent a sale made under the Act 
of a Kmited interest, or an interest not in possession, from operating 
to the prejudice of any party interested .under the settlement, 
whether tenant for life or remainderman. The words which direct 
apportionment follow, with some verbal improvements, the corre- 
sponding words of the Settled Estates Act, 1877, s. 37, which are 
identical with the corresponding words of the Lands Clauses Con- 
solidation Act, 1845, s. 74. It is conceived that cases under those 
sections will form precedents for the interpretation of this. The 
Partition Act, 1868 (31 & 32 Vict. c. 40), does not contain any similar 
provision. As to the effect of this omission, see Langmeady, Cocker ton^ 
W. N. 1877, p. 43. 

Under the former Acts, the discretion as to apportionment was 
exerciseable only by the court. 



I. As to Leaseholds. 

1. Where leaseholds were taken under the compulsory powers 
conferred by the Lands Clauses Act, it was held that, although the 
income of the investments representing the purchase-money ex- 
ceeded the rents of the leaseholds, the tenant for life was entitled to 
an annuity which would exhaust the whole fund in the same number 
of years as the leaseholds had to run. {Askew v. Woodhead, 14 Ch. 
D. 27.) Where leaseholds were sold under the Settled Estates Act, 
and the tenant for life suffered by reason of the sale a diminution 
of income, the court directed a calculation to be obtained from an 
actuary of the half-yearly sums which would be produced for the 
residue of the term by the proceeds of sale, taking interest at £3 per 
cent., so as to exhaust the proceeds of sale at the end of the term ; 
and ordered that in each half-year the dividends on the investments 
then remaining should be paid to the tenant for life, and so much 
of the investments should be transferred to him as, with the cash 
dividend, would make up the half-yearly sum so to be ascertained ; 
the residue of the fund, if any, at the expiration of the life interest 
to go to the persons absolutely entitled in remainder. {Re WaUVs 
Trusts, 7 L. E. Ir. 554.) 

2. Where leaseholds are renewable, and the settlor intended them 
to be perpetually renewed, the effect of a compulsory sale is only to 
substitute one perpetuity for another ; and the purchase-money will 
be invested as capital, and only the annual income paid to the tenant 
for life. {Re Wood's Estate, L. E. 10 Eq. 572 ; Hollier v. Bume, 
L. E. 16 Eq. 163 ; Maddy v. Hah, 3 Ch. D. 327.) 

3. And the same rule holds good when the leaseholds are not in 
fact renewable, but the settlor expected that they would be renewed 
and contemplated their perpetual renewal ; though, in fact, renewal 
is refused. {Re Barhet's Settled Estates, 18 Ch. D. 624.) 

As to the destination of a fund intended for the renewal of lease- 
holds, of which renewal was in fact refused, see Gould v. Tripp, 
W. N. 1883, p. 72. 

C. Y 
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Sect. 34. n. As to Beversions. 



1. Where the rent was only nominal, the whole purchase-money 
was directed to be invested and accumulated during the term. {Ex 
parte The Hector of Lambeth, 4 Ey. Ca. 231.) 

2. Where the rent, not being nominal, was less than the dividends 
on the invested purchase-money, the tenant for life received an 
amount equal to the rent, and the surplus was accumulated. Also, 
at the time when any lease would have determined, the tenant for 
life became thenceforth entitled to a proportionate share of the in- 
come accruing upon the accumulations. {Re Wilkes^ Estate, 16 CL 
D. 597 ; which see, for form of order, at p. 602.) 

3. It is conceived that, if the rent should be less than the dividends, 
the tenant for life would in general be entitled to no more than the 
dividends. But cases might arise in which this principle might 
reasonably be modified. For example, if the property should be let 
at a rent greater than a rack-rent (which sometimes happens by 
the depreciation of a neighbourhood), so that an element in the 
valuation would be the lessee's liability to pay an excessive rent 
during the residue of a term, it would be reasonable, and in accord- 
ance with the apparent intent of this section, that the tenant for 
life should be allowed some advantage to compensate his loss from 
the conversion. This might be effected by investing the amount 
due to that particular element in the valuation in the purchase of 
an annuity to continue during as many years as the term had to 
nm, and permitting the tenant for life, so long as he lived, to receive 
the annuity. Or a proportionate allowance might be made out of 
the capital to the tenant for life, such as would, in the same number 
of years as the term had to nm, exhaust the amount due to the 
particular element above mentioned. 

A legal estate for life may by will, but not by deed, be created 
out of a term of years. See note on the Conv. Act, 1881, sect. 65, 
8ub-s. (2), ante. Such a bequest would be specific, and would, 
therefore, imply no duty to convert. {Vauahan v. Buck, 1 Ph. 75; 
Hubbard Y. Young, 10 Beav. 203; Mills v. Brown, 21 Beav. 1.) 

As to the service of notices in applications to the court under this 
section, see the S. L. Act Eules, 1882, r. 4, post. 

Sect 36. 36, — (1.^ Where a tenant for life is impeachable 
S^ ti^r ^^^ waste m respect of timber, and there is on the 
and part of * Settled land timber ripe and fit for cutting, the tenant 
ppoo^ to be f Qp lif ^^ Qj^ obtaining the consent of the trustees of the 

settlement or an order of the Court, may cut and sell 

that timber, or any part thereof. 

(2.) Three fourth parts of the net proceeds of the 

sale shall be set aside as and be capital money arising 

imder this Act, and the other fourth part shall go as 

rents and profits. 

Timber plcmted as an improvement under the provisions of this 
Act, may not be cut down except in proper thinning ; see sect. 28, 
8ub-s. (2), ante. 

At common law, a tenant for life is entitled to cut timber for his 
own use and benefit only so far as may be necessary to furnish reason- 
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able house-bote, plough-bote, and bay-bote. ( Vide tupruy p. 75.) S. L. A. 
If expressly made not impeacbable for waste, be may cut ripe Sect. 86. 

timber ; wbich, if cut during tbe continuance of bis tenancy, belongs 

to him. {Lewis Bowles^ Case, 1 1 Eep, 79 b ; see tbe 7tb resolution 
at p. 82 b.) But be would be restrained in equity from cutting 
tiniber planted or left standing for shelter or ornament. {Roll and 
Lord Samerviliey 2 Eq. Ca. Ab. 759 ; and see Seton, 4th ed. 191, 192, • 
Tu.L. C. 3rd ed. 115; 1 Wh. & Tu. L. C. 5th ed. 751 ; and the 
cases there cited.) It seems that such ornamental timber might be 
properly thinned. (Baker v. Sebright^ 13 Ch. D. 179, at p. 188.) 

The question, whether the timber is deemed to come within the 
description of ornamental, depends solely upon the intention of the 
settlor. {Coffin v. Coffin, Jac. 70.) With this decision it is difl&cult 
to reconcile the tmreported case there cited by Lord feldon from 
Lord Hardwicke, in which a tenant for life was restrained from 
cutting down trees which he himself had planted. 

Since a tenant for life, whether he is or is not otherwise unim- 
peachable for waste, is so impeachable in respect to ornamental 
timber, the language of this section seems to include ornamental 
timber, and to permit the tenant for life, whether impeachable for 
waste or not, to cut it, upon obtaining such consent or order as 
in the section mentioned. 

Before this Act, the court would not permit timber to be cut on 
the application of a tenant for life having no power of cutting, unless 
the timber either was itself actually deteriorating, or else was in- 
juring other trees. Mere ripeness was not sufficient. {Seagram v. 
Knignt, L. E. 2 Ch. 628 ; and the cases there cited at p. 631.) And 
when timber, whether ornamental or not, which the tenant for life 
could not himself cut, was properly cut with the leave of the court, 
the proceeds were invested, and the income given to the successive 
owners of the estate, imtil the vesting in possession of the first estate 
of inheritance, the owner of which became thereupon entitled to 
the capital. {Honywood v. Honywoodj L. E. 18 Eq. 306, at 
p. 311.) 

As to the cutting of timber under the present section, the trustees 
seem, in the absence of fraud, to incur no liability for giving their 
consent ; see sect. 42, post. And their consent seems to be con- 
clusive. 

If the interference of the court is sought, either in default of 
trustees or on the refusal of the trustees to consent, it is conceived 
that under ordinary circumstances, if the timber is not decaying, 
the court will let it stand ; and that, even when it is decaying, the 
court will not order it to be cut down if the remainderman should 
object. The latter's right to keep it standing seems superior to the 
right of the tenant for life to have it cut. 

This power of cutting timber is not one requiring notice of its 
exercise to be given to the trustees under sect. 45, post. 

Cut timber immediately becomes personal assets, even if cut by an 
order of the Court in Lunacy ( Oxenden v. Lord Compton, 2 Ves. 69) ; 
or by a bailiff acting without authority {ibid, at p. 74) ; there being 
no equity in favour of the heir as against the personal representa- 
tives. As to whether an express provision preserving the rights of 
the respective parties might be inserted in an order dSrecting timber 
to be felled, see Jones v. Green, L. E. 5 Eq. 555, at p. 560, and 
He Barker, 17 Ch. D. 241, at p. 245, both cited in Re Freer, 22 Ch. 
D. 622, at p. 627. It seems to be ibe better opinion, that such an 
insertion would have no effect. 

y2 
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S. L. A. As to the power to cut timber for executing authorized improve- 
Sect. 35. ments, see sect. 29, ante. 

'- — '— For forms of summons applicable to this section, see Appendix to 

the S. L. Act Eules, 1882, Forms VI, VII. 

Sect. 36. 3Q^ The Court may, if it thinks fit, approve of any 
^^^^n action, defence, petition to ParKament, parliamentary 
or recovery of opposition, OF Other proceeding taken or proposed to 
^da^m^dlis be taken for protection of settled land, or of any action 
settied. or proceeding taken or proposed to be taken for re- 

covery of land being or alleged to be subject to a 
settlement, and may direct that any costs, charges, or 
expenses incurred or to be incurred in relation thereto, 
or any part thereof, be paid out of property subject to 
the settlement. 

Compare the Settled Estates Act, 1877, s. 17,/w)«/, now repealed. 

The costs, &c., here mentioned may be raised by mortgage under 
sect. 47, post. 

It has been doubted whether, under the Settled Estates Act, 1877, 
costs could be paid out of capital to the tenant for life, unless he had 
applied to the court before commencing the proceedings. (Re Earl 
De la Warr'e Estates^ 16 Ch. D. 587. See, however, Re Tw^ord 
Abbey Settled Eetates, 30 W. R 268 ; S. C. nom. Re Willan'e Settled 
Estates f 45 L. T. 745.) The words of the present section, '* taken 
or proposed to be taken," seem to remove this difficulty. 

Sect 37. 37. — (1.) Where personal chattels are settled on 
Heirlooms, trust SO as to dovolve with land until a tenant in tail 
by purchase is bom or attains the age of twenty-one 
years, or so as otherwise to vest in some person be- 
coming entitled to an estate of freehold of inheritance 
in the land, a tenant for life of the land may sell the 
chattels or any of them. 

(2.) The money arising by the sale shall be capital 
money arising under this Act, and shall be paid^ in- 
vestea, or applied and otherwise dealt with in like 
manner in all respects as by this Act directed with 
respect to other capital money arising under this Act, 
or may be invested in the purchase of other chattels, 
of the same or any other nature, which, when purchased, 
shall be settled and held on the same trusts, and shall 
devolve in the same manner as the chattels sold. 

(3.) A sale or purchase of chattels under this section 
shall not be made without an order of the Court. 

Though the marginal note mentions only heirlooms, the sectioa 
deals with sometlung quite different. Heirlooms properly so 
called are not personal chattels, but particular chattels which, by 
the customs of particular places, attend the inheritance. Heir- 
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looms proper are not deviseable. (Co. Litt. 18 b, 185 b ; 2 Bl. Com. SLA 
427.) Sect.' 37. 

Intermediate between heirlooms proper and the chattels which 

are the subject of the present section, are certain chattels, such as 
ensigns of honour, which are in the nature of heirlooms, but differ 
therefrom in that their descent to the heir is not due to particular 
local custom. {Frances v. Ley^ Cro. Jac. 366 ; Earl of Northumber- 
land's Case, Owen, 124.) 

Neither of the above-mentioned classes of chattels is within the 
present section, which refers to mere personal chattels, having no 
peculiar status in the eye of the law, arbitrarily settled upon trust 
to devolve with lands. 

Personal chattels are sometimes settled, not so as to devolve with 
land, but directly upon trusts limited by analogy to the uses of a 
strict settlement, so far as the law permits. (See Shelley v. Shelley^ 
L. E. 6 Eq. 540). It has been doubted (but, according to V.-C. 
Wood, in Shelley v. Shelley, supra, at p. 546, the doubt has not been 
approved) whether things in gross (which differ numero tantumy non 
specie) such as money, not having, like family jewels, an individual 
value and interest, can be settled directly upon such trusts, apart 
from and without reference to a settlement oi lands, or unless there 
is a trust to purchase lands. (See Green v. Ekins, 2 Atk. 473, at 
p. 476.) It 18 plain that this section refers only to chattels de- 
volving with land. 

On the vesting of chattels, which are subject to the same limita- 
tions as realty in strict settlement, see note on the Conv. Act, 1881, 
sect. 65, sub-s. (5), ante. The proper mode of settlement is to make 
them subject to the same linutations as the realty, with a proviso 
that they shall not vest absolutely in any person made tenant in tail 
by purchase of the realty, unless he shall attain twenty-one, but on 
the death of such person imder twenty-one shall devolve as nearly 
as possible in the same manner as the realty. 

The court has assumed jurisdiction to order a separate sale of 
chattels so settled by will during the minority of an ii^ant tenant in 
tail of the lands, in order to pay off mortgages affecting the lands 
as part of the testator's estate, when satisfied that it would be for 
the benefit of all parties. {Fane v. Fane, 2 Ch. D. 711.) But such 
a sale cannot (apart from the present section) be ordered merely 
upon the ground of benefit to the parties, when there are no charges 
upon the testator's estate. {D^Eyncourt v. Gregory, 3 Ch. D. 635.) 
In the last cited case, Jessel, M. E., held that the court could do 
nothing beyond sanctioning an application to parliament. The 
object of the present enactment is to save the expense of such appli- 
cations ; and the court will probably in future only give leave for a 
sale either for the purpose of clearing off incumbrances or in cases 
where it would have sanctioned an application to parliament. 

For form of summons applicable to this section, see Appendix to 
the 8. L. Act Eules, 1882, Form VH., post. 



X. — Trustees. 

38. — (1.) If at any time there are no trustees of a Sect. 38. 
settlement within the definition in this Act, or where ^^£^2^^* 
in any other case it is expedient, for purposes of this comt. ^ 
Act, that new trustees of a settlement be appointed, 
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S. L. A. the Court may, if it thinks fit, on the application of 
Sect 88. the tenant for life or of any other person having, 
under the settlement, an estate or mterest in the 
settled land, in possession, remainder, or otherwise, 
or, in the case of an infant, of his testamentary or 
other guardian, or next friend, appoint fit persons to be 
trustees under the settlement for purposes of this Act. 

For the definitioii of trustees of a settlement '^ for purposes of this 
Act," see sect. 2, sub-s. (8), ante. 

The words, "if at any time there are no trustees," remove a 
doubt which once existed as to the practice imder 13 & 14 Vict. c. 60, 
s. 32, and 15 & 16 Vict. c. 55, s. 9. (See Ee Moore, 21 Oh. D. 778, 
and cases there cited.) 

Trustees specially appointed for purposes of the Act, and distinct 
from the trustees of the settlement, seem to have no power to 
appoint new trustees of their own class, either by virtue of the Conv. 
Act, 1881, sect. 31, ante, or otherwise. That section seems to refer 
only to trustees in whom trust property is vested. (See sub-s. 4 
thereof.) If the trustees are trustees for purposes of the Act by 
virtue of having a present power of sale, or a power to consent, as 
mentioned in sect. 2, sub-s. (8), aniey they doubtless have power 
to appoint their successors. And though a power contained m the 
settlement to appoint new trustees of the kind last mentioned would 
enable trustees for purposes of the Act to be appointed, it is lees 
clear that a power could be given to appoint distinct trustees for the 
purposes of the Act only. Persons nominated under a power do 
not seem to be " declared to be trustees " by the settlement. 

In certain cases, where no trustees of the settlement for puiposes 
of the Act exist, such trustees must be appointed before certain 
powers given by the Act can be exercised. (See sect. 45, post,) 

As to the appointment of trustees in relation to the properly of 
infants, see sect. 59, and note thereon, post. 

It will be necessary to appoint trustees for purposes of the Act, 
if the trustees of the settlement have only a deferred power of sale. 
{Wheelwright v. JFalker, 23 Ch. D. 752.) 

Trustees appointed by the court shoiud be independent persons, 
in order that the interests of remaindermen may be adequately pro- 
tected. The tenant for life, or a person who might become tenant 
for life, will not be appointed a trustee. (Re JIarropU Trusts, 24 
Ch. D. 717.) 

In Wheelwright v. Walker, supra, at p. 763, Kay, J., refused to 
appoint the solicitor of the tenant for life, who happened to be a 
trustee of a settlement of which the trustees had only a deferred 
power of sale (see sect. 2, sub-s. (8), ante), to be a trustee for pur- 
poses of the Act, the assignee of the reversioner objecting to the 
appointment. (See also Ee Kemp's Settled Estates, 24l Ch. D. 
485.) 

When trustees of the settlement exist who are not trustees for the 
purposes of the Act (for example, trustees with a deferred power of 
sale) they will be appointed trustees for purposes of the Act, if they 
are nt persons. But this will not necessarily apply to a case where 
there exist several sets of trustees. {Ee Stoneley^s Will, 27 S. J. 
554.) 

It has been considered *' expedient " to appoint new trustees under 
the above cited Acts under the following circumstances : — ^Where 
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there is difiSculiy in obtaining administratioii to a deceetsed tmsteOi S. L. A. 
He Matthew's Settlement, 2 W . E. 85 ; Davis v. Chanter, 6 W. R. Sect. 88. 

416 ; where one of two trustees for sale is an infant, Be Porter's 

Trusts, 4 W. R. 417 ; but the order must provide that the infant, 
on attaining majority, may apply to be restored to the trusteeship, 
He Shelmerdine, 33 L. J. Ch. 474 ; where a trustee has gone per- 
manently to reside abroad, Be BignolcPs Settlement Trusts, L. R. 
7 Ch. 223 ; where a trustee has become incapable through age and 
infirmity. Be Lemann's Trusts, 22 Ch. D. 633 ; where a trustee is 
bankrupt, and his duties involve dealing with moneys belonging 
to the trust, Be Barker's Trusts, 1 Ch. 1). 43, or is a liquidating 
debtor, Be Adams' Trusts, 12 Ch. D. 634 ; where the donee of the 
power to appoint new trustees is abroad. Be Humphry, 1 Jur. N. S. 
921 ; where the trustees have all predeceased the testator, Be Smirth- 
watte' s Trusts, L. R. 11 Eq. 251 ; if it is doubtful whether the power 
in the settlement applies to the case. Be Woodgate's Settlement, 5 
"W. R. 448 ; where a vesting order is requisite, Be Davies, 3 Mac. 
& G. 278. 

If the trustee to be displaced is of unsoimd mind, the application 
must be made in Lunacy ; and if he is a bankrupt, the petition must 
be intituled in the Bankruptcy Act. The case of a trustee convicted 
of felony is provided for by 15 & 16 Vict. c. 55, s. 8. 

The court has refused to displauje an existing trustee and appoint 
another under the following circumstances : — On an allegation that 
the donee of the power was about to appoint corruptly. Be Hodson's 
Settlement, 9 Ha. 118; on the ground that a tnistee is of great 
age {ihid.y, on accoimt of temporary absence abroad. Be The 
Moravian Society, 26 Beav. 101. 

It is conceived that the court will follow the same principles, so 
far as they are applicable, in appointing new trustees under the 
present section. 

(2.) The persons so a{)pointed, and the survivors 
and survivor of them, wmle continuing to be trustees 
or trustee, and, until the appointment of new trustees, 
the personal representatives or representative for the 
time being of the last surviving or continuing trustee, 
shall for purposes of this Act become ana be the 
trustees or trustee of the settlement. 

A single personal representative of the last trustee could not act 
in any capacity which would otherwise require the concurrence of 
more than one trustee. See the next following section. 

As to the service of notices in applications to the court under this 
section, see the S. L. Act Eules, 1882, r. 4, post. 

For form of summons applica ble to this section, see Appendix to 
the S. L. Act Eules, 1882, Form XIX., post 

39. — (1.) Notwithstanding anything in this Act, Sect 39. 
capital money arising under this Act shall not be paid Number of 
to fewer than two persons as trustees of a settlement, *'''*«*««■ *<>»«*• 
unless the settlement authorizes the receipt of capital 
trust money of the settlement by one trustee. 

(2.) Subject thereto, the provisions of this Act re- 
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S.L.A. 
Sect. 39. 



Sect 40. 

TroBtees* 
receipts. 



Sect. 41. 

Protection of 
each trustee 
indiyidnallj. 



fening to the trustees of a settlement apply to the 
surviving or continuing trustees or trustee of the 
settlement for the time being. 

The settlemeiit must expressly authorize one trustee to ei?e 
receipts ; and it is not enough that he has by statute an implied 
power. But, notwithstanding the passing of sect. 29 of Lord Cran- 
worth's Act (superseded by the Conv. Act, 1881, sect. 36, ante)^ 
many subsequent settlements contain an express "trustees* receipt 
clause;" and cases where such a clause authorizes one trustee to 
give receipts seem to be within the present section. In the absence 
of judicial decision, it will be the only safe course for purchasers 
under the present Act, where there is a single trustee, not to accept 
his sole receipt, unless only one trustee (oeing a trustee for the 
purposes of the Act) was appointed by the settlement, or the settle- 
ment contains a declaration framed on the language of the present 
section. 

40. The receipt in writing of the trustees of a 
settlement, or where one trustee is empowered to 
act, of one trustee, or of the personal representatives 
or representative of the last surviving or continuing 
trustee, for any money or securities, paid or trans- 
ferred to the trustees, trustee, representatives or re- 
presentative, as the case may be, effectually discharges 
the payer or transferor therefrom, and from being 
•bound to see to the application or being answerable 
for any loss or misapplication thereof, and, in case of 
a mortgagee or other person advancing money, from 
bein^ concerned to see that any money advanced by 
him IS wanted for any purpose of this Act, or that no 
more than is wanted is raised. 

This must be read with the last preceding section. And compare 
the Conv. Act, 1881, sect. 36, ante, 

41. Each person who is for the time being trustee 
of a settlement is answerable for what he actually 
receives only, notwithstanding his signing any receipt 
for conformity, and in respect of his own acts, receipts, 
and defaults only, and is not answerable in respect of 
those of any other trustee, or of any banker, broker, 
or other person, or for the insufficiency or deficiency of 
any securities, or for any loss not happening through 
his own wilful default. 

Notwithstanding the protection given to trustees by this section, 
and by the Property and Trustees Eelief Amendment Act (22 & 23 
Vict. c. 35) s. 31, every trustee is still imder an obligation, in deal- 
ing with trust funds, to take aU reasonable precautions and to use 
the same degree of care as would be observed by a prudent man in 
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dealing with his own funds. Any " banker, broker or other person " 8. L, A. 
with whom he deals must be of good repute and such as a prudent Sect. 41. 

man would employ. See generally, for remarks as to the liability 

of trustees for the acts of their agents, Speight v. Gaunty 22 Ch. D. 
727 ; the judgment in which case was affirmed in Dom. Piroc., W. N. 
1883, p. 183; **The Times," Nov. 27th, 1883. 

The 22 & 23 Vict. c. 35, s. 31, only embodied the previous doctrine 
of the court ; and it seems to apply to previously executed settle- 
ments. (Bennett v. Lytton^ 2 J. & H. 155.) 

A trustee who is cognizant of a breach of trust committed by a 
co-trustee, will be bound to take steps to hold him liable. 

A trustee will not be at liberty to leave money indefinitely at a 
bank on a deposit account, unless that is a mode of investment 
expressly authorized by the settlement. (Rehden v. Wesley, 29 Beav. 
213.) The same principle applies to leaving an unduly large balance 
on a current account. {Asthury v. Beasley, W. N. 1869, p. 96 ; 17 
W. It. 638.) Also to money left for an unreasonably long time in 
the hands of a co-trustee uninvested. ( Williams v. Higgins, W. N. 
1868, p. 49.) 

Some meaning must be given to the words *' notwithstanding his 
signing any receipt for conformity," and therefore it is conceived 
that, notwithstanding sect. 39, ante, the ordinary rule as to trustees 
signing joint receipts will apply, even in the case of capital moneys. 
The contrary hypothesis would cause great inconvenience in tiie 
case of mining leases, where part of the income is treated as capital. 
See sect. 11, ante. 

Where a breach of trust is made possible through the negligence 
or acquiescence of a co-trustee, though the latt^ cannot escape ulti- 
mate liability, the trustee who was actively concerned in the breach 
of trust is primarily liable. {Stone v. Bennet, W. N. 1876, p. 152.) 

Trustees, in employing agents, must employ them only in the 
ordinary course of business, and will incur liability if they should 
(for example) pay over money to a solicitor for investment, without 
seeing that the investment is actually made. {Bostock v. Floyer, 
L. B. 1 Eq. 26.) 

42. The trustees of a settlement, or any of them, sect. 42. 
are not liable for giving any consent, or for not Proteotion of 
making, bringing, taking, or doing any such applica- ^^^y 
tion, action, proceeding, or thing, as they might 
make, bring, take, or do; and in case of purchase 
of land with capital money arising imder this Act, 
or of an exchange, partition, or lease, are not liable 
for adopting any contract made by the tenant for life, 
or bound to inquire as to the propriety of the purchase, 
exchange, partition, or lease, or answerable as regards 
any price, consideration, or fine, and are not liable to 
see to or answerable for the investigation of the title, 
or answerable for a conveyance of land, if the con- 
veyance purports to convey the land in the proper 
mode, or liable in respect of purchase-money paid by 
them by direction of the tenant for life to any person 



Digitized by VjOOQIC 



S22 



THE SETTLED LAND ACT, 1882. 



S. L. A. 
Sect. 42. 



joining in the conveyance as a conveying party, or as 
giving a receipt for the purchase-money, or in any 
other character, or in respect of any other money paid 
by them by direction of the tenant for life on the 
purchase, exchange, partition, or lease. 

As to the possible liability of trustees for " approving " an im- 
provident scheme of improvement, see note to sect. 26, p. 301, anU. 

This section also imposes on trustees the duiy of seeing that 
every conveyance of land purports to convey in the proper mode. 
This seems to refer only to lands acquired by the settlement, and 
their liability seems to be restricted to seeing that the land pur- 
ports to be vested in the proper persons to the proper uses. 

The protection afforded by this section to trustees is restricted to 
— (1) giving consents; (2) neglecting to take action upon notices 
received ; and (3) dealings with land. It does not embrace any of 
the other duties cast upon them in connection with the Act, or by 
the ordinary course of law and equity. 



imburseniont. 



Sect. 43. 43. The trustees of a settlement may reimburse 
Trosteee re- themselvcs or pay and discharge out of the trust pro- 
perty all expenses properly incurred by them. 

A difficulty may arise in cases where the trustees for the purposes 
of the Act are distinct from the trustees of the settlement, and no 
capital money arises imder the Act. In such cases the trustees for the 
purposes of the Act should be careful to incur no expenses, unless 
they can be provided for by means of an application to the court 
under sect. 46, sub-s. (6), post. 

Where the trustees of the settlement are the same as the trustees 
for the purposes of the Act, it is conceived that they may, out of 
any funds in their hand^ in the former capacity, reimburse them- 
selves any expenses properly incurred in the latter capadly. 



Sect. 44. 

Beference of 
differenoes to 
Court. 



44. If at any time a difference arises between a 
tenant for life and the trustees of the settlement, re- 
specting the exercise of any of the powers of this Act, 
or respecting any matter relating thereto, the Court 
may, on the application of either party, give such 
directions respecting the matter in difference, and 
respecting the costs of the application, as the Court 
thinks fit. 

So far as the trustees are concerned, the powers and rights con- 
ferred by the Act on the tenant for life are of three kinds : — 

(1) Those which cannot be exercised without the consent or 

approval of the trustees or an order of court — ^namely, to 
sell or lease the principal mansion house and the demesne 
(sect. 15, ante), to carry out authorized improvements 
(sect. 26, sub-s. (2), ante), and to cut timber (sect. 35, 
ante) ; 

(2) Those which cannot be exercised without the notice mentioned 

in sect. 45, post ; and 



Digitized by 



Google 



TRUSTEES. 323 

(3) Those whicli may be exercised quite independently of the g. L A. 
trustees. Sect. 44. 

Applications to the court under this section are more likely to 

occur with regard to the first two classes than to the third ; but 
there is nothing to prevent the trustees from interfering, whenever 
they believe the proposed exercise of any power to be prejudicial to 
the inheritance. It is conceived that a proposed improvident exer- 
cise of a power, not amounting to a fraud, would be a sufficient 
ground for their interference. 

As to costs, see sect. 46, sub-s. (6), post. It is presumed that the 
ordinary rule as to trustees' costs will be followed ; and that, even 
when unsuccessful, they will be entitled to their costs, unless their 
interference has been plainly imreasonable. Any other rule would 
practically preclude all apphcations by trustees. Costs ordered to 
be paid out of the corpus of the trust estate may be raised by 
mortgage. (See sect. 47, post) The trustees' costs of successfully 
opposing the grossly improvident exercise of a power, might very 
reasonably be ordered to be paid out of income. 

As to the service of notices in applications to the court imder this 
section, see the S. L. Act Eules, 1882, r. 4, post. 

For form of summons applicable to this section, see Appendix to 
the S. L. Act Rules, 1882, Form XX., post. 

45. — (1.) A tenant for life, when intending to Sect 45. 
make a sale, exchange, partition, lease, mortgage, or Notice to 
charge, shall give notice of his intention in that behalf *'^°**®®*- 
to each of the trustees of the settlement, by posting 
registered letters, containing the notice, addressed to 
the trustees, severally, each at his usual or last known 
place of abode in the United Kingdom, and shall give 
like notice to the solicitor for the trustees, if any such 
solicitor is known to the tenant for life, by posting a 
registered letter, containing the notice, addressed to 
the solicitor at his place of business in the United 
Kingdom, every letter under this section being posted 
not less than one month before the making by the 
tenant for life of the sale, exchange, partition, lease, 
mortgage, or charge, or of a contract for the same. 

If there are no such trustees, the tenant for life may be re- 
strained from exercising the powers in this section mentioned, until 
trustees have been appointed under sect. 38, ante, ( Wheelwright v. 
Walker, 23 Ch. D. 752.) This ruling seems to have been adopted 
in He Tat/lor, W. N. 1883, p. 95; 31 W. E. 596; where a petition 
by the committee of a lunatic tenant for life, to grant a repairing 
lease of a house, comprised in the settlement, for ninety-nine years, 
was ordered to stand over for the appointment of trustees. 

As to notice to solicitors, see the Conv. Act, 1882, sect. 3, sub-s. 
(I), (ii.), and note thereon, ante. It is not easy to say who is 
indicated by the phrase, **the solicitor for the trustees." It is 
conceived that he must be the solicitor, if any, who is, to the know- 
ledge of the tenant for life, usually employed by the trustees in 
reference to the trust ; and that a solicitor appointed for the pur- 
pose only of receiving notices, but not otherwise connected with the 
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S. L. A. trust, would not suffice. The notices to the solicitor seem to b 
Sect. 45. nieant rather for the protection of the inheritance than for the in- 

1- formation or protection of the trustees. Bj this means information 

of any intended dealing with the settled estate has an additional 
chance of reaching the ears of remaindermen. This is a good reason 
for supposing that trustees, when exercising powers on behalf of 
infants, must give the prescribed notice to their own solicitor. But 
it is not clear what liabilities or disabilities would attach to a tenant 
for life who should even wilfully neglect to give such notice. The 
provision may be useful in cases where the notices posted to the 
trustees fail to reach their destination. 

It is suggested that when a provision to render the giving of these 
notices is inserted into a settlement, such provision should in general 
be restricted to the granting of ordinary leases without notice. 

The utUity of the notices is somewhat impaired by the provisions 
of sect. 42, ante. But, in spite of the sweeping expressions of that 
section, it is conceived that trustees cannot safely conmiit what 
would, independently of that section, be gross negligence or a breach 
of trust in respect of such notices. 

It is conceived that the word ** or," occurring before the words 
" of a contract for the same,'* is not disjunctive ; and that if a 
binding contract is concluded before the execution of a conveyance, 
the notice must precede the contract, and that notice merely preced- 
ing the conveyance would not suffice. Any other interpretation 
would make this section nugatory. The tenant for life has power to 
enter into binding contracts; see sect. 31, ante. It will often be 
convenient to enter into a provisional contract which is not to 
become binding imtil the expiration of the prescribed month, and 
is to be subject to the result of any legal opposition which may be 
raised by the trustees or any persons interested under the settle- 
ment. 

The Act leaves the contents of the notices entirely to conjecture. 
But since it speaks of " intending to make a sale," &c., it is pre- 
sumed that the notice must have reference to a definite, and not an 
indefinite, purpose. If it is intended to sell by auction, or to 
conclude a final private contract, a reserved price, at least, should 
be disclosed, and also the particular part of the estate which is pro- 
posed to be dealt with. 

In sect. 44, ante^ the expression " a difference " does not seem to 
be restricted to cases in which the concurrence of the trustees is 
required, but to include cases in which they may think it their duty, 
on receiving notice thereof, to raise objection to a proposed exercise 
of his powers by the tenant for life. 

(2.) Provided that at the date of notice given the 
number of trustees shall not be less than two, unless a 
contrary intention is expressed in the settlement. 

By sect. 39, ante, capital money may be paid to a sole trustee 
appointed by the settlement. It is conceived that the appointment 
of a single trustee with a power of sale would be a sufficient indica- 
tion, though it would not, strictly speaking, be an expression, of a 
contrary intention within the meaning of this sub-section. It would 
be absiird to require the appointment of another trustee merely to 
receive the notice, when he would not be needed to receive the 
money. 
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(3.) A person dealing in good faith with the tenant S. 1. A. 
for hfe is not concerned to inquire respecting the Sect 48. 
giving of any such notice as is required by this section. 

It is presumed that, in accordance with a well-known principle, a 
person dealing with the tenant for life will not, in the absence of 
suspicious circumstances, be entitled to require proof that the statu- 
tory notices have been given. He seems to be entitled to proof of 
the existence of trustees for the purposes of the Act, at the time 
when the notices ought to have been given. And it is conceived 
that, if he is in fact aware that the prescribed notices have not been 
ffiven, he cannot safely conclude any dealing until the defect has 
been remedied. 



XI. — Court; Land Commissioners; Procedure. 

46. — (1.) All matters within the jurisdiction of the Sect. 46. 
Court under this Act shall, subject to the Acts re- "^^^S^^® 

S dating the Court, be assigned to the Chancery pa^entfinto 
ivision of the Court. ^ SS^^^o!^" 

(2.) Payment of money into Court effectually exone- 
rates therefrom the person making the payment. 

(3.) Every application to the Court shall be by 
petition, or by summons at Chambers. 

The option judiciously given by this sub-section has been practi- 
cally repealed by the S. L. Act Eules, 1882, r. 2, post. 

(4.) On an application by the trustees of a settle- 
ment notice shall be served in the first instance on 
the tenant for life. 

(5.) On any application notice shall be served on 
such persons, if any, as the Court thinks fit. 

Notices are prescribed by the S. L. Act Bules, 1882, rr. 4, 5, 
and 6, post, 

(6.) The Court shall have full power and discretion 
to make such order as it thinks fit respecting the 
costs, charges, or expenses of all or any of the parties 
to any application, and may, if it thinks fit, order 
that all or any of those costs, charges, or expenses 
be paid out of property subject to the settlement. 

Bee note on sect. 44, ante. For the mode of raising these costs, 
see the next following section. 

In Be Greenville Estate^ 11 L. B. Ir. 138, cited in the note on 
sect. 60, post^ the costs were allowed out of the purchase-money. 

In cases of urgency it will sometimes be necessary to commence 
an action and apply for an injunction. This section does not seem 
to preclude this course. 
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8. 1. A. (7.) General rules for purposes of this Act shall be 
S«<^ *6- deemed Rules of Court within section seventeen of 



39 & 40 Vict, the Appellate Jurisdiction Act, 1876, as altered by 
44 &'46 Vict, section nineteen of the Supreme Court of Judicatijre 
0. 68. Act, 1881, and may be made accordingly • 

For Eule8, dated December, 1882, see p. 351, post. 

(8.) The powers of the Court may, as regards land 
in the County Palatine of Lancaster, be exercised also 
by the Court of Chancery of the County Palatine ; 
and Rules for regulating proceedings in that Court 
shall be from time to time made by the Chancellor of 
the Duchy of Lancaster, with the advice and consent 
of a Judge of the High Court acting in the Chancery 
Division, and of the Vice-Chancellor of the Coimty 
Palatine. 

Here tlie words, ** acting in," seem to mean, " attached to." 

(9.) General Rules, and Rules for the Court of 
Chancery of the County Palatine, may be made at 
any time after the passing of this Act, to take effect 
on or after the commencement of this Act. 

(10.) The powers of the Court may, as regards land 
not exceeding in capital value five hundred pounds, 
or in annual rateable value thirty pounds, and, as 
regards capital money arising under this Act, and 
securities in which the same is invested, not exceeding 
in amount or value five hundred pounds, and as re- 
gards personal chattels settled or to be settled, as in 
this Act mentioned, not exceeding in value five 
hundred pounds, be exercised by any Coimty Court 
within the district whereof is situate any part of the 
land which is to be dealt with in the doiui;, or from 
which the capital money to be dealt with in the Court 
arises imder this Act, or in connexion with which the 
personal chattels to be dealt with in the Court are 
settled. 

If an order for the sale by auction of chattels under sect. 37, antg^ 
should haye been made by a county court, upon the assumption 
that they are worth less than 500/., the sale ought to be stopped if 
the biddings should exceed that sum. It is possible that a pur- 
chaser might be protected by the Oonv. Act, 1881, sect. 70, ante. 
Though in that section '' the court " means only the High Court 
of Justice, and does not include the county court, which haa no 
jurisdiction under that Act, yet since, tmder the present Act, the 
cotmty court has not, strictly speaking, a jurisdiction of its own. 
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but exeroiises " the powers of the court," its orders may be con« g, L. A. 
straed as orders made by the High Court vicariously. Sect. 46. 



47. Where the Court directs that any costs, charges, Sect. 47. 

or expenses be paid out of property subject to a settle- Payment of 

ment, the same shall, subiect and according to the «wt8ontoi 
!•• pt/^ 1 • 1 t 'T i» settled pro- 

directions of the Court, be reused and psad out of pity. 

capital money arising under this Act, or other money 
liable to be laid out in the purchase of land to be 
made subject to the settlement, or out of investments 
representing such money, or out of income of any 
such money or investments, or out of any accumula- 
tions of income of land, money, or investments, or by 
means of a sale of part of the settled land in respect 
whereof the costs, charges, or expenses are incurred, 
or of other settled land comprised in the same settle- 
ment and subject to the same limitations, or by means 
of a mortgage of the settled land or any part thereof, 
to be maae by such person as the Court directs, and 
either by conveyance of the fee simple or other estate 
or interest the subject of the settlement, or by creation 
of a term, or otherwise, or by means of a charge on 
the settled land or any part thereof, or partly in one 
of those modes and partly in another or others, or in 
any such other mode as the Court thinks fit. 

See sect. 21, sub-s. (x.), ante. 

In cases where the court is of opinion that any costs ought to be 
paid by the tenant for life, if there are in the hands of the trustees 
any investments representing capital money arising imder the Act, 
or any accumulations of rents or other income to which the tenant 
for life is entitled, the costs will probably be ordered to be paid out 
of the income of investments, or out of such accumulations, &c. If 
there are no such investments or accumulations, the tenant for life 
would be ordered personally to pay by virtue of sect. 46, sub-s. (6), 
ante. 

It is presumed that the tenant for life will be ordered to pay costs 
only in cases of improvidence or misconduct on his part, or where 
the application is solely for his own benefit. In cases of the last- 
mentioned description, the tenant for life has to pay costs incurred 
under the Trustee Acts (Seton, p. 527). But since, in exercising his 
powers, the tenant for life is a trustee for all parties (sect. 53, post), 
it is probable that whatever is necessary to enable him to exercise 
his powers will be regarded as being prtmd facie a benefit to the 
whole estate ; and therefore it seems improbable that the tenant for 
life will be ordered to pay costs of applications made by himself for 
the appointment of trustees for the purposes of the Act, when there 
are none such imder the settlement. 

48.— (1.) The commissioners now bearing the three Sect. 48. 
several styles of the Inclosure Commissioners for 5??^^*^^ 
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S. L. A. England and Wales, and the Copyhold Commissioners, 
Sect. 48. and the Tithe Commissioners for England and Wales, 

Commis- shall, by virtue of this Act, become and shall be styled 

Bioners; their ^}^q Land Commissioners for England. 

powers, c. , ^ ^ ^j^^ Land Commissioners shall cause one seal 
to DC made with their style as given by this Act ; and 
in the execution and discharge of any power or duty 
under any Act relating to the three several bodies of 
commissioners aforesaid, they shall adopt and use the 
seal and style of the Land Commissioners for England, 
and no other. 

(3.) Nothing in the foregoing provisions of this 
section shall be construed as altering in any respect 
the powers, authorities, or duties of the Land Com- 
missioners, or as affecting in respect of appointment, 
salary, pension, or otherwise any of those commis- 
sioners, in office at the passing of this Act, or any 
assistant commissioner, secretary, or other officer or 
person then in office or employed under them. 

(4.) All Acts of Parliament, judgments, decrees, or 
orders of any court, awards, deeds, and other docu- 
ments, passed dr made before the commencement of 
this Act, shall be read and have effect as if the Land 
Commissioners were therein mentioned instead of one 
or more of the three several bodies of commissioners 
aforesaid. 

(5.) All acts, matters, and things commenced by 
or under the authority of any one or more of the 
three several bodies of commissioners aforesaid before 
the commencement of this Act, and not then com- 
pleted, shall and may be carried on and completed 
by or imder the authority of the Land Commissioners ; 
and the Land Commissioners, for the purpose of pro- 
secuting, or defending, and carrying on any action, 
suit, or proceeding pending at the commencement of 
this Act, shall come into the place of any one or more, 
as the case may require, of the three several bodies of 
commissioners aforesaid. 

(6.) The Land Commissioners shall, by virtue of 
this Act, have, for the purposes of any Act, public, 
local, personal, or private, passed or to be passed, 
making provision for the execution of improvements 
on settled land, all such powers and authorities as 

27 & 28 Vict, they have for the purposes of the Improvement of 

®- ^^^' Land Act, 1864 ; and the provisions of the last- 
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mentioned Act relating to their proceedings and S. 1. A. 
inquiries, and to authentication of instruments, and to Sect. 48. 
declarations, statements, notices, applications, forms, 
security for expenses, inspections, and examinations, 
shall extend and apply, as far as the nature and cir- 
cumstances of the case admit, to acts and proceedings 
done or taken by or in relation to the Land Commis- 
sioners imder any Act making provision as last afore- 
said ; and the provisions of any Act relating to fees or 
to security for costs to be taken in respect of the busi- 
ness transacted imder the Acts administered by the 
three several bodies of commissioners aforesaid shall 
extend and apply to the business transacted by or 
under the direction of the Land Commissioners under 
any Act, public, local, personal, or private, passed or 
to be passed, by which any power or duty is conferred 
or imposed on them. 

This section was originally contained in the draft bill of the 
Conv. Act, 1881 (see Wolstenholme and Turner, Conv. Acts, 1st ed. 
p. 225), and, in its original shape, made express mention of the pre- 
sent Act, which was then expected to become law during the same 
session. The words of the present section do not strictly suffice to 
bring the present Act within its scope, though probably that was 
the intention. 

49. — (1.) Evenr certificate and report approved Sect. 49. 
and made by the Land Commissioners under this Act Kiing of 
shall be filed in their office. ^ * ^'^. 

(2.) An office copy of any certificate or report so miasionerB. 
filed shall be delivered out of their office to any person 
requiring the same, on payment of the proper fee, 
and shall be sufficient evidence of the certificate or 
report whereof it purports to be a copy. 

The Land Commissioners have no power under this Act to 
*' approve " any certificates or reports, or, indeed, anything else, 
except the ** competent" enffineers and "able practical" surveyors 
mentioned in sect. 26, sub-s. (2), (ii.), ante. The origin of the word's 
use in this section, may probably be traced in the marginal note to 
that section. Their fimctions under the Act are resMcted to the 
matters mentioned in sects. 26 and 28, ante. 



XII. — ^Restrictions, Savings, and General Provisions. 

50. — (1.) The powers under this Act of a tenant Sect. 60. 
for life are not capable of assignment or release, and Powers not 
do not pass to a person as being, by operation of law J^S^not 
or otherwise, an assignee of a tenant for life, and to exewnae 

n z powers TOid. 
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S. L. A. remain exerciseable by the tenant for life after and 
Sect. 50. notwithstanding any assignment, by operation of law 
or otherwise, of his estate or interest under the settle- 
ment. 

(2.) A contract by a tenant for life not to exercise 
any of his powers under this Act is void. 

(3.) But this section shall operate without prejudice 
to the rights of any person being an assignee for value 
of the estate or interest of the tenant for life ; and in 
that case the assignee's rights shall not be affected 
without his consent, except that, imless the assignee 
is actually in possession of the settled land or part 
thereof, his consent shall not be requisite for the 
making of leases thereof by the tenant for life, pro- 
vided the leases are made at the best rent that can 
reasonably be obtained, without fine, and in other 
respects are in conformity with this Act. 

(4.) This section extends to assignments made or 
coming into operation before or after and to acts done 
before or after the commencement of this Act ; and in 
this section assignment includes assignment by way of 
mortgage, and any partial or qualified assiffnment, and 
any charge or incumbrance"; and assignee neis a mean- 
ing corresponding with that of assignment. 

" Tenant for life " is here loosely used to mean a person who 
would have been tenant for life if he had not assigned, or otherwise 
been deprived of, his life interest. 

A tenant for life in remainder, who has disposed of his interest 
before it falls into possession, neither is, nor ever was, ** entitled to 
possession " of the settled land (see sect. 2, sub-s. 5, ante), even after 
his interest has 'fallen into possession. Yet he seems to be here 
called a *' tenant for life." 

A mortgagee of the life interest of the tenant for life has power, 
while in possession, to make leases for the life of the tenant for life, 
by virtue of sect. 18 of the Conv. Act, 1881, ante; unless this power 
is excluded by the mortgage deed. The mortgagor also (being 
tenant for life) has, by virtue of the same section, power, while in 
possession, to make leases for his own life. 

Of course the leases contemplated by the present sub-section are 
such as are described in sect. 6, ante. A tenant for life who has 
not incumbered his interest is not subject to the restriction, " with- 
out fine," in granting leases. Upon the danger to the lessee of 
accepting a lease in consideration of a fine without investigating the 
lessor's title, see note to the Conv. Act, 1881, sect. 3, sub-s. (1), ante. 

An "assignee for value " seems to be opposed to a mere volunteer, 
and therefore to include a trustee in bankruptcy or liquidation. 

If a tenant for life should assign or mortgage his life interest, 
this sub-section does not preclude him from covenanting to exercise 
his statutory powers at the request of the assignee or mortgagee. 
But probably such a covenant would be held to be void ; fist, as 
being a fraud upon sub-s. (1) of the present section ; and, secondly. 
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as being, by virtue of sect. 53, posi^ a breach of trust, of whicb the g. L. A. 
assignee or mortgagee must, from the natiire of the case, be cogni- Sect. 50. 

zant. Therefore, neither would such a covenant be specifically 

enforceable in equity, nor could damages be recovered at law for a 
breach of it. 

Except so far as regards the leases in this sub-section mentioned, 
the tenant for life seems not to be able to exercise his statutory 
I)owers after an assignment of his interest, without the concurrence 
of the assignee. For example, he cannot '* sell the settled land or 
any part thereof ; " because, though such a sale may be a sale of a 
part only of the settled landy it must be a sale of the whole estate or 
interest therein, comprised in the settlement. It seems to follow 
that the assignee can prevent, but cannot compel, the exercise of the 
powers. 

It seems to be questionable policy to leave the statutory powers 
in the hands of a bankrupt tenant for life, since the exercise of any 
similar powers by any other persons is forbidden without his con- 
sent. (See sect. 56, sub-s. 2, post,) 

Though it was not the usual practice before the Act to provide 
for the cesser of any powers, whether of consent or otherwise, given 
by the settlement to the tenant for life, upon his bankruptcy, &c., 
this was so only because in most cfwes the danger is remote. Where 
there was any ground for apprehending such danger or incon- 
venience, the consent of the tenant for life was not made necessary 
to the exercise of powers by trustees. 

The inconvenient results likely to be caused by this section may 
be avoided by giving to the tenant for life a life interest, determin- 
able on bankruptcy, assignment, or incumbrance. There is nothing 
in the Act to prevent the insertion of such a provision, so long as it 
is not extended to assignments, &c., made in exercise of his statu- 
tory powers. 

Such a determinable interest is frequently followed by a trust to • 
apply the whole or any part of the income, at the discretion of the 
trustees, among such members of a class, usually composed of the 
bankrupt himself and his immediate family, as the trustees may 
think fit. In cases where there is a trust to accumulate any part 
for the benefit of some persons absolutely, it seems doubtful whetner, 
after the bankruptcy of the original tenant for life, there will be 
any tenant for me under the Act ; and, if there be any, of what 
persons it is composed, by virtue of sect. 2, sub-s. (6), ante. 

In such a case considerable difficulty may arise in respect to the 
title, if the trustees should wish to exercise any power of sale, &c., 
given to them by the settlement. 

The statutory powers of a tenant for life of course cease with the 
cesser of his estate by lawful forfeiture. 

61. — (1.) If in a settlement, will, assurance, or Sect. 61. 
other instrument executed or made before or after. Prohibition 
or partly before and partly after, the commencement ^^^^^^^"^ 
of this Act a provision is inserted purporting or exerdse of 
attempting, by way of direction, declaration or other- p®^®"» ^®*^ 
wise, to forbid a tenant for life to exercise any power 
under this Act, or attempting, or tending, or intended, 
by a limitation, gift, or disposition over of settled 
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S. L. A. land, or by a limitation, gift, or disposition of other 
^^' ^^' real or any personal property, or by the imposition of 
any con(ution, or by forfeiture, or in any other 
manner whatever, to prohibit or prevent him from 
exercising, or to induce him to abstain from exer- 
cising, or to put him into a position inconsistent with 
his exercising, any power tmder this Act, that provi- 
sion, as far as it purports, or attempts, or tends, or 
is intended to have, or would or might have, the 
operation aforesaid, shall be deemed to be void. 

(2.) For the purposes of this section an estate or 
interest limited to continue so long only as a person 
abstains from exercising any power shall be and take 
effect as an estate or interest to continue for the period 
for which it would continue if that person were to 
abstain from exercising the power, discharged from 
liability to determination or cessw by or on his exer- 
cising the same. 

This sectioii is not confined to attempts made by the settlor him« 
self to restrain the tenant for life under the settlement from exer- 
cising his powers, but extends also to attempts made by other 
persons, or (which is practically the same thing) made by the same 
settlor in a separate instrument. With this object the words, "will, 
assurance, or other instrument," are juided to ** settlement." 

The only form of restraint or alienation which is forbidden by 
this section is restraint on alienation of the settled land, not restraint 
• on alienation of the income of the tenant for life derived therefrom, 
or from the proceeds of investments representing the same, or horn 
the improved value of other settled land owing to improvements 
made with capital moneys arising under the Act, &c. The exercise 
of the statutory powers is in effect only a change of investments 
made by a person who is at the same time a beneficiary and (for 
some purposes) a trustee; and merely to forbid him to alienate his 
henejicial interest in the investments, seems to have no bearing upon 
his willingness or capacity to exercise his fiduciary powers. 

Though a gift over on ceasing^ to reside in a particular mansion 
house, being part of the settled land, would be void, because, if 
made simplidter, it would be incompatible with alienation of the 
mansion house, there is nothing to prevent a settlor from obliging 
a tenant for life to reside in such mansion house until it shall be 
sold, leased, or otherwise disposed of, by virtue of the statutory 
powers. 

There seems to be nothing in this section to prevent a settlor from 
declaring a bonus out of personal estate, to accrue from time to 
time as a reward to the tenant for life of real estate in case he 
should abstain from exercising his statutory powers. The section 
seems only to apply to cases in which, by destroying a condition, the 
donee is left in the enjoyment of property discharged from the con- 
dition. The section does not make void simplidter aU gifts given 
by way of reward for not exercising the statutory powers, but only 
in so far as they purport, &c., to interfere with tiie exercise of tiie 
powers. It might possibly be held that all such gifts by way of 
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bonus are absolutely void under this section. R could bardly bd g. L. A. 
held that the tenant for life might exercise his powers and yet re- Sect. 61. 
ceive the bonus. 



62. Notwithstanding anything in a settlement, the Sect. 62. 
exercise by the tenant for life of any power under Proyiaioii 
this Act shall not occasion a forfeiture. f^Sf *^'" 

63. A tenant for life shall, in exercising any power Sect. 68. 
under this Act, have regard to the interests of all Tenant for 
parties entitled under the settlement, and shall, in ^ iSip^^eB 
relation to the exercise thereof by him, be deemed intereeted. 
to be in the position and to have the duties and 
liabilities of a trustee for those parties. 

This section alters the position of the tenant for life in reference 
to the other persons interested under the settlement, so far as the 
Act giyes him increased powers. A tenant for life is not in general 
a trustee for them, as to improvements which he may make in the 
estate. (See Re Earl of Berkeley's Will, L. E. 10 Ch. 56, at p. 59.) 
This may have an important bearing upon the allowance of costs to 
the tenant for life. 

In so far as any additional powers given by the settlement to the 
tenant for life are co-extensive with, or exceed, the powers conferred 
upon him by the Act, he can, of course, exercise them without com- 
plying with the conditions, or being subject to the liabilities, 
imposed upon him by the Act; in regard to the exercise of his statu- 
tory powers. Such additional powers are "cumulative." (See 
sect. 56, sub-s. 1, post,) 

With regard to the language of the section, the following distinc- 
tions must be taken : — 

1 . The tenant for life has not, in respect to the other parties, the 

duties and liabilities of a trustee, in the sense that he is 
under any obligation to exercise the statutory powers at the 
instance of any party other than himself ; 

2. He will be entided to exercise the powers, notwithstanding the 

opposition of other parties, provided that such exercise be 
conducted in a fair and proper manner. For example, 
objection, if any, must be dleged, not against the fact of a 
sale, but against the way in which a sale is made, or proposed 
to be made ; 

3. He is a trustee only so far as regards the mode in which, and 

the circumstances under which, he exercises his powers, not 
a trustee of the proceeds arising therefrom. 

There seems to be nothing to exclude the operation of the statutes 
of limitation in his favour, in respect of questions arising under the 
last head. 

Conflicts of interest between tenants for life and remaindermen 
frequently arise in respect to sales of leasehold estates and rever- 
sions ; as to which, see note on sect. 34, ante. 

The tenant for life is apparently disabled from buying the settled 
land from himself imder a sale made in exercise of the statutory 
power; but if the trustees have a power of sale imder the settlement 
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8. L. A. (exerciseaLle by virtue of sect. 53, post, only with the oonsent of the 
Sect. 63. tenant for life) there is nothing to dieprive the tenant for life of the 

right which he would have, independently of the Act, to buy from 

them. It was held in Dicconson v. Talbot, L. R. 6 Ch. 32, that a 
tenant for life, though his consent be necessary to the exercise of 
the power of sale, stands in no fiduciary relation towards the re- 
maindermen, and may buy from the trustees. The fiduciaiy position 
of the tenant for life under the present section has reference only to 
his own statutory powers, and does not seem to extend to a mere 
giving of consent to the exercise of powers by the trustees or other per- 
sons. It must, however, be observed that in He Duke of Newcastle's 
Estates, 24 Ch. D. 129, Pearson, J., held that the trustees might 
consent on behalf of an infant under sect. 60, post, though that 
section only enables trustees to act on behalf of infants as regards 
the exercise of powers. But the learned judge seems not to have 
intended to decide that the giving of consent is, for any other 
purpose or in any other sense, the exercise of a power. There 
seems to be no reason why the provision in the Act requiring the 
consent of the tenant for life, should put him in a worse position 
than if it had been contained in the settlement. 

On this subject see also notes, pp. 269, 274, ante. 

There is no reason to suppose that, on a sale or lease made under 
the statutory power, the tenant for life will be relieved from cove- 
nanting for title to the extent of his beneficial interest. 

There appears to be no reason why this section should not extend 
to all persons who, by virtue of sects. 58, and 60 — 62, post, are 
enabled to exercise the powers of a tenant for life. 



Sect. 64. 

General pro- 
tection of 
purohaaera, 



64. On a sale, exchange, partition, lease, mortgage, 
or charge, a purchaser, lessee, mortgagee, or other 
person dealing in good faith with a tenant for life 
shall, as against all parties entitled under the settle- 
ment, be conclusively taken to have given the best 
price, consideration, or rent, as the case may require, 
that could reasonably be obtained by the tenant for 
life, and to have complied with all the requisitions of 
this Act. 

It is presumed that the protection given by this section to deal- 
ings ** with a tenant for life " will be extended to dealing with 
trustees exercising powers on behalf of persons under disabihty, and 
* * limited owners '* who * * have the powers of a tenant for life." (See 
sects. 58 — 62, post.) 

The fact that this Act extends to Ireland may give a peculiar 
significance to the words, '*that can reasonably be obtained by the 
tenant for life;^' which words do not occur in the stipulations 
respecting best price, &c., in the previous sections of the Act. 

This section refers only to the amount of the price, &c., and does 
not exonerate the person liable to pay it from seeing that it is paid 
to the proper person, or in the proper way. 



Sect. 65. 

Exeroiseof 
powers; 



66. — (1.) Powers and authorities conferred by this 
Act on a tenant for life or trustees or the Court or the 
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Land Commissioners are exerciseable from time to 8. 1. A. 
time. Sect 66. 



(2.) Where a power of sale, enfranchisement, ex- limitation of 
change, partition, leasing, mortgaging, charging, or g^^^^^o^ 
other power is exercised by a tenant for life, or by the 
trustees of a settlement, he and they may respectively 
execute, make, and do all deeds, instruments, and 
things necessary or proper in that behalf. 

(3.) Where any provision in this Act refers to sale, 
purchase, exchange, partition, leasing, or other deal- 
ing, or to any power, consent, payment, receipt, deed, 
assurance, contract, expenses, act, or transaction, the 
same shall be construed to extend only (unless it is 
otherwise expressed) to sales, purchases, exchanges, 
partitions, leeisings, dealings, powers, consents, pay- 
ments, receipts, deeds, assurances, contracts, expenses, 
acts, and transactions under this Act. 

On the question, whether deeds executed or taking effect imder 
the Act miist be expressed to be made in exercise of the statutory 
powers, see notes, p. 289, ante, and p. 338, post. 

66. — (1.) Nothing in this Act shall take away, Sect. 66. 
abridge, or prejudicially affect any power for the Saving for 
time being subsisting under a settlement, or by statute ^^^i^^^^- 
or otherwise, exerciseable by a tenant for life, or by 
trustees with his consent, or on his request, or by his 
direction, or otherwise ; and the powers given by this 
Act are cumulative. 

(2.) But, in case of conflict between the provisions 
of a settlement and the provisions of this Act, relative 
to any matter in respect whereof the tenant for life 
exercises or contracts or intends to exercise any power 
imder this Act, the provisions of this Act shall prevail ; 
and, accordingly, notwithstanding anything in the 
settlement, the consent of the tenant for life shall, by 
virtue of this Act, be necessary to the exercise by the 
trustees of the settlement or other person of any power 
conferred by the settlement exerciseable for any pur- 
pose provided for in this Act. 

(3.) K a question arises, or a doubt is entertained, 
respecting any matter within this section, the Court 
may, on the application of the trustees of the settle- 
ment, or of the tenant for life, or of any other person 
interested, give its decision, opinion, aavice, or direc- 
tion thereon. 

The general aim of this section is made somewhat obscure by the 
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S. L. A. arrangement of the language. In particular, the second dause of 
Sect. 66. 8ub-8. (2) contains nothing which can appropriately be introduced 

by the words " and accor^gly ;" and the provision introduced by 

those words might more properly have been placed at the end of 
sub-s. (1). The general result is, that the tenant for life may, at his 
option, exercise powers given to him either by the settlement or by 
the Act, and that the trustees may exercise powers given to them 
by the settlement ; but the consent of the tenant for life is necessaiy 
to the exercise by them, of any powers which embrace any of the 
objects embraced by any of the powers conferred by the Act (See 
Re Duke of Newcastle' i EstaieB, 24 Ch. D. 129.) 

Notwithstanding the provision of sub-s. (1), that powers given 
by the Act are cumulative, trustees should be very cautious how 
they exercise powers having the same object as the statutory 
powers, and conferred upon them by the settlement, when there is 
a tenant for life who is not under disability. It is conceived that 
the consent of the tenant for life can only be given to a specific 
exercise of a power, and that it could not be given beforehand, or 
in general terms. He should at any rate be an active party to the 
sale, &c. If, subsequently to a sale made by the truBtees in 
reliance upon a promise by the tenant for life to give his consent, 
the tenant for life, before actually consenting, should contract to 
sell for an advanced price, the trustees might be placed in a very 
awkward position. 

A power to raise money by way of mortgage, for purposes other 
than those mentioned in sects. 18 and 47, antey does not seem to be 
a power **exerciseable for any purpose provided for in this Act," 
and therefore does not seem, under sub-s. (2), to require the consent 
of the tenant for life to its exercise. But the same remark does not 
apply to powers which merely exceed, in the extent of their opera- 
tion, powers given to the tenant for life ; as, for example, power to 
lease for a longer term. 

The consent of the tenant for life, when given under this section, 
should be expressed in any deed to the validity of which it is 
requisite, and he should execute the deed. 

If an order for sale has been made by the court under the Settled 
Estates Act, 1877, the court may in its discretion stay the order, but 
imtil and unless this has been done the tenant for life cannot sell 
under the present Act. {Re Barrs-HaderC a Settled Estates^ W. N. 
1883, p. 188.) 

Sect. 57. ^^* — (^0 Nothing in this Act shall preclude a 
Additional or 6^**^^^^ hoxn Conferring on the tenant for life, or the 
larger powers trustecs of the Settlement, any powers additional to or 
by settlement. ^^^^^ ^^i^^ ^^^^^ Conferred by this Act. 

By virtue of this section, a settlor may dispense with the giving 
of the notices prescribed in sect. 45, ante. But sect. 56, sub-s. (2), 
antey prevents him from enabling the trustees to exercise any 
power ** exerciseable for any purpose provided for in this Act, * 
without the consent of the tenant for life. 

For form of summons applicable to this section (for advice and 
protection), see Appendix to the S. L. Act Eules, 1882, Form XXI. 

(8-) Any additional or larger powers so conferred 
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shall, as far as may be, notwithstanding anything in S. I. A. 
this Act, operate and be exerciseable in the like Sect. 57. 
manner, and with all the like incidents, effects, and 
consequences, as if they were conferred by this Act, 
imless a contrary intention is expressed in the settle- 
ment. 

If a settlor desires to exempt the tenant for life from any of the 
restrictions imposed by the Act, he must be careful, in conferring 
more extended powers, expressly to declare such intention ; because 
the restrictions might otherwise be imposed by this section upon the 
exercise of the extended powers. 

As to powers given by the settlement to trustees, see sect. 56 and 
note thereon, ante. 



XIII. — ^Limited Owners generally. 

68. — (l.J Each person as follows shall, when the Sect. 68. 
estate or interest of each of them is in possession, have Enumeration 
the powers of a tenant for life under this Act, as if ^^' 
each of them were a tenant for life as defined in this owners, to 
Act (namely): ^Z^^ 



The object of this section is partly to enlarge the scope of the 
Act by giving to certain limitea owners, who are not in any sense 
tenants for life under a settlement, the powers conferred on tenants 
for life, and partly to prevent evasion of the Act, by providing that 
certain persons who are substantially in the position of tenants for 
life under a settlement, but whose estate is subject to certain 
liabilities or contingencies, or is a chattel interest determinable on 
their death, shall have the like powers. It does not include a 
tenant in dower ; and it seems not to include a husband seised in 
fee simple in right of his wife. These, however, may make leases 
for twenty-one years under the Settled Estates Act, 1877, s. 46. 

The ** powers of a tenant for life " seem to include powers to give 
consents and to exercise options, in addition to powers commonly 
eo-called. See note on sect. 60, post. 

In this section, "in possession" is distinguished from "in re- 
mainder" and "in reversion." {Per North, J., in Be Morgan^ 24 
Ch. D. 114; where, however, some confusion seems to have prevailed 
between a tenant in fee simple subject to an executory limitation, 
and a person who may at some future time, by virtue of an executory 
limitation, become a tenant in fee simple.) The section applies to 
persons in possession, though under diisability. {Ibid,) 

(i.) A tenant in tail, including a tenant in tail who 
is by Act of Parliament restrained from 
bamng or defeating his estate tail, and 
although the reversion is in the Crown, and 
so that the exercise by him of his powers 



for life. 
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8. 1. A. Tinder this Act shall bind the Crown, but not 

Sect. 68. including such a tenant in tail where the 

land in respect whereof he is so restrained 
was purchased with money provided by Par- 
liament in consideration of public services : 

A tenant in tail in possession who is sui juris, nnloBS the re- 
mainder or reversion on his estate tail is vested in the Crown, or 
unless he is restrained by some special Act of Parliament, can defeat 
the entail, and vest in himself a fee simple, or any other estate not 
greater (vide supra, pp. 67, 68) than the estate of the settlor who 
created the entail, by virtue of the Fines and Recoveries Act, 3 & 4 
Will. 4, c. 74. The operation of the present enactment will pro- 
bably be almost confined in practice to tenants in tail who are under 
some disability, either at common law or by statute. As to the 
disability of infancy, see sect. 60, post. As to marricige, see sect. 61, 
post, Ab to limacy, see sect. 62, post, 

K the remainder or reversion is vested in the Crown, the tenant 
in tail could not, at common law, defeat the estate of the Crown by 
suffering a common recovery, though he might thereby bar the 
claim of the issue in tail and create a base fee. ( Vide supra, p. 71, 
No. 3 of the list there ^ven.) And by the "Act to embar feigned 
recovery of lands wherein the Eang is in reversion" (34 & 35 Hen. 8, 
0. 20) s. 2, recoveries suffered by such tenants in tail were made 
void as against the heirs in tail. Such tenants in tail also cannot 
make any disposition under the Fines and Recoveries Act; see s. 18 
thereof. (See further as to the 34 & 35 Hen. 8, c. 20, the note on 
subdivision iii. infra,) 

In many private Acts of Parliament obtained for the purpose of 
settling lands held by a settlor, or person on whose behalf the 
settlement is obtained, for a fee simple, a special clause is inserted 
to restrain any tenant in tail under the settlement from defeating 
the entail by virtue of the powers given to tenants in tail by the 
Fines and Eecoveries Act. 

But for the express provision contained in the present enactment, 
it is conceived that neither tenants in tail restramed by the Act to 
embar Feigned Becoveries, nor those restrained by special provisions 
contained in private Acts, would have been able to exercise the 
powers of tenant for life under the present Act. 

In the eye of the common law, lands given to a subject for an 
estate tail, the Crown retaining the reversion within the meaning of 
the 34 & 35 Hen. 8, c. 20, were viewed in much the same light as 
the lands given in more modem times out of moneys provided by 
parliament, in reward of public services ; which last alone are now 
protected from alienation, &c., by the tenant in tail for the time 
being. It seems doubtful whether the Marlborough estates come 
within this last description, since they were settled by statute at the 
request of the first duke, who was at the time actuaUy seised in fee 
simple. {Davis v. Duke of Marlborough, 1 Swanst. 74, at p. 82.) 

It is conceived that any act done by a tenant in tail in possession, 
which does not expressly purport to be done in exercise of his statu- 
tory powers but is within their scope, will be taken to have been 
done in exercise of the powers ; because a contract, conveyance, or 
other assurance cannot be presumed to have been intended to be 
made uUra vires. 
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(ii.) A tenant in fee simple, with an executory limi- 8. 1. A. 
tation, gift or disposition over, on failure of Sect. 68. 
his issue, or in any other event : 

See the Conv. Act, 1882, sect. 10, ante, as to the avoidance of an 
executory limitation, which is in defeasance of a fee simple on 
failure of issue, so soon as any issue of the prescribed class shall 
have attained the age of twenty-one years. 

In the present enactment the words "gift or disposition over,'' 
seem to be tautologous. They refer to executory devises, which are 
included among executory liniitations. 

The language of the above-cited section of the Conv. Act. 1882, 
" on defaiut or failure of all or any of his issue, whether within or 
at any specified period of time or not," is, so far as the issue are 
concerned, wider than that of the present enactment. It does not 
clearly appear that the present enactment applies where the de- 
feasance is upon anything but a total default or failure of issue; 
but perhaps this may be imported by the words, ** or in any other 
event." The restriction within the period prescribed by the rule 
against perpetuities must be implied, because the executory limita- 
tions referred to would otherwise be void ab initio, 

(iii.) A person entitled to a base fee, although the 
reversion is in the Crown, and so that the 
exercise by him of his powers under this Act 
shall bind the Crown : 

On base fees generally, vide supra, pp. 70 — 74. 

The above-mentioned Act to embar Feigned Recoveries (34 Hen. 8, 
c. 20) made it impossible in England for any estate tail upon which 
the Crown had a remainder or reversion within the meaning of that 
Act, to be turned to a base fee by fine or recovery. But the remainders 
and reversions there contemplated are only those subsisting upon 
estates tail created by the Crown by way of provision or gift in 
reward of meritorious service done by its subjects : not such as 
accrued to the Crown in any other manner. (See Co. Litt. 372 b, 
373 a, where that Act is exhaustively discussed.) The Act did not 
extend to Ireland. (Lord Nott. M8S, cited Butl. n. 3, on Co. Litt. 
372 b.) Therefore in England base fees upon which the reversion 
is in the Crown, must either be of older creation than the 34th of 
Hen. 8, or else must have had their origin by methods not within the 
purview of the Act, which were always rare, and have long been 
wholly disused in practice. If at this day there are in England 
any such base fees, it is not probable that they are known to exist. 
But such base fees undoubtedly exist in Ireland, where no obstacle 
was opposed to their creation. 

Jjovd Coke {ubi supra) expressly mentions that fines were as 
much within the above-cited Act as recoveries. 

The present enactment, like sub-division (i.), supra, makes no 
mention of remainders. It is probable that no such remainders are 
known to exist. 

(iv.) A tenant for years determinable on life, not 
holding merely under a lease at a rent : 

The phrase *' detenninable on life,'' seems to mean '< determinable 
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8. L. A. ^^ ^® dropping of a life or lives ; " that is, it means, in fact, 
Scot. 58. determinable on death. 

(v.) A tenant for the life of another, not holding 
merely under a lease at a rent : 

A purchaser of the whole estate of a tenant for life under a 
settlement would be a tenant for the life of another, and would not 
hold " merely under a lease at a rent." It will probably be held that 
sect. 50, sub-s. (1), antcy notwithstanding the present enactment, 
prevents such a purchaser from exercising the statutory powers. 

(vi.) A tenant for his own or any other life, or for 

J rears determinable on life, whose estate is 
iable to cease in anj event dming that life, 
whether by expiration of the estate, or by 
conditional limitation, or otherwise, or to 
be defeated by an executory limitation, gift, 
or disposition over, or is subject to a trust 
for accumulation of income for payment of 
debts or other purpose : 

There is nothing in this provision to restrict its operation to such 
tenants as hold ** merely under a lease at a rent ; '' and if it is to 
be construed strictly, every lessee for life or lives whose lease con- 
tains any condition of forfeiture (or, perhaps, even if it contains 
none, since waste operates a forfeiture at common law) will now 
have the statutory powers of a tenant for life in respect of the land 
comprised in his lease. To avoid this absurdity, the provision will 
probably be construed somewhat loosely. 

** Conditional limitation " seems here to be restricted to mean only 
what may more conveniently be styled a determinable limitation at 
common law. ( Vtde supra, p. 49.) The phrase is sometimes used 
to include also executory limitations and contingent remainders. 
But here the former are explicitly mentioned, and the latter are 
excluded by the nature of the context. 

(vii.) A tenant in tail after possibility of issue ex- 
tinct : 

As to the origin of such tenancy, vide supra, p. 60. Such tenant 
in tail is not at common law impeachable for waste, though his 
assigns are. He could not suffer a common recovery, and cannot 
now bar the entail under the Fines and Eecoveries Act, 3 & 4 WiU. 
4, c. 74. See s. 18 thereof. 

(viii.) A tenant by the curtesy : 

On tenancy by the curtesy, vide supra, p. 76. 

If any practical effect is to be given to this enactment, it must be 
by conj ecture rather than by interpretation. Tenancy by the curtesy 
of freehold lands arises by the common law, or by special custom, 
and of copyhold or customaryhold lands, by the custom of the 
manor. In such cases there is no *' instrument" within the mean- 
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ing of sub-8. (2), tn^ra, and therefore no " land therein comprised " S. L. A. 
within the language of sub.-s. (2), infra. Sect. 68. 

Even if the wife, through whom the claim to curtesy is derived, 

should have taken imder a will, conveyance, or settlement, and not 
by descent, there seems to be no such '' instrument." The husband 
and wife during the coverture are jointly seised in fee in right of 
the wife ; and there seems to be no more ground for saying that the 
land stands settled on the husband and mfe, and the wif e s heir-at- 
law, hy watj of succession, than for saying that any other fee carries 
the laiid by way of succession to the successive owners in fee. 
Consequently there is no more groimd for saying that the convey- 
ance by which in such a case the fee passes to the wife, is a 
settlement within the meaning of sect. 2, sub-s. (1), ante, than for 
saying that any other conveyance in fee simple is such a settlement. 

. (ix,) A person entitled to the income of land under a 
trust or direction for payment thereof to him 
during his own or any other life, whether 
subject to expenses of management or not, 
or until sale of the land, or until forfeiture of 
his interest therein on bankruptcy or other 
event. 

The person who would be entitled to the surplus income, if there 
were any, has the statutory powers of tenant for life, although the 
whole income is in fact exhausted by charges, &c. {Re Jones, 24 
Ch. D. 6S3.) 

(2.) In every such ceise, the provisions of this Act 
referring to a tenant for life, either as conferring 
powers on him or otherwise, and to a settlement, ana 
to settled land, shall extend to each of the persons 
aforesaid, and to the instrument imder which his estate 
or interest arises, and to the land therein comprised. 

See note on sub-s. (1), (viii.), supra. 

(3.) In any such case any reference in this Act to 
death as regards a tenant for life shall, where ne- 
cessary, be deemed to refer to the determination by 
death or otherwise of such estate or interest as last 
aforesaid. 



XIV. — ^Infants; Married Women; Lunatics. 

69. Where a person, who is in his own right seised Sect. 69. 
of or entitled in possession to land, is an infant, ^?*^*t^ 
then for purposes of this Act the land is settled ^titiSdto 

be as tenant 
for life. 
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S. I. A. land, and the infant shall be deemed tenant for life 
Sect. 69. thereof. 



Sect. 42 of the Conv. Act, 1881, anfej provides for the manage- 
ment of infants' land, and gives to trustees power to enter into 
possession thereof. Its language suggests that, after such entry, 
the infant can no longer be said to be '' beneficially entitled to 
the possession of " the land. The language of the present section, 
which varies from that of sect. 2, sub-s. ^5), ante, and may be 
compared with that of the Conv. Act, 1881, sect. 41, ante, was 
apparently designed to remove any doubt whether, after entry by 
tne trustees, the infant's title to possession would be such as to bring 
him within the meaning of this section. 

An executory limitation, so long as it remains executory, does not 
interfere with the seisin of the person who is seised subject thereto. 
An infant devisee of land will therefore come within this section, 
although the devise is subject to a gift oyer in case of his deat]^ 
before attaining twenty-one years. 

When there is occasion to give an " acknowledgment " for pro- 
duction, &c., of deeds (see the Conv. Act, 1881, sect. 9, ante) on the 
sale of an infant's land, the question may arise, whether the trustees 
have any authority to give such ^'acknowledgment ; " and, if they 
have, whether they should do so in their own name or in that of the 
infant. Since the power, or capacity, to give " acknowledgments," 
is not one of the "powers of a tenant for life under this Act," it 
does not seem to be conferred upon the trustees by sect. 60, post ; 
and there does not seem to be anything in sect. 20, ante, to coiierit 
upon them. And since, under sect. 60, post, the trustees exercise 
powers on behalf of the infant, it would seem that, if they can give 
"acknowledgments," they should do so on the infant's behalf, as 
his statutory agents. 

It is doubtful whether this section extends to leaseholds. (See 
note on the Conv. Act, 1881, sect. 2, sub-s. ii. ante,) The language 
of the present section suggests, that the antithesis implied in the 
use of the terms " seised of " and " entitled in possession to," is not 
between freehold and leasehold, but between legal and equitable 
estates. But it is nevertheless not improbable that leaseholds will 
be somehow brought within its operation. 

This section provides for a much more liberal dealing with 
infants' lands than the court has ever exercised under its ordinary 
jurisdiction. (See Ee Jackson, 21 Ch. D. 786.) 

As to infant married women, see note on sect. 61, post. 

In cases of partnership, where real estate belonging to the partner- 
ship is held to be converted in equity and to go to the next of kin of 
a partner dying intestate (as to which, see lindley on Partnership, 
bk. iii. ch. 5, s. 1 ), all or some of whom are infants, the court has 
jurisdiction, while the property remains in fact imconverted, to 
appoint trustees for purposes of the Act so far as the shares of 
infants are concerned. {Ee Wells,W,N. 1883, p. Ill; 31 W.R.764.) 

Sect, eo*, 60. Where a tenant for life, or a person having the 

Tenant for powers of a tenant for life under this Act, is an infant, 

• e, • ant. ^^ ^^ infant would, if he were of full age, be a tenant 

for life, or have the powers of a tenant for life under 

this Act, the powers of a tenant for life under this Act 
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may be exercised on his behalf by the trustees of the 8. 1. A. 
settlement, and if there are none, then by such person ^^^' ^' 
and in such manner as the Court, on the application 
of a testamentary or other guardian or next mend of 
the infant, either generally or in a particular instance, 
orders. 

As to consents to be given on behalf of infants, to the exercise of 
powers conferred by settlement on the trustees, see note on sect. 2, 
Bub-s. (5), ante. The consent of the testamentary guardians of the 
infant is not required. {Be Duke of NewctuitWs Estates, 24 Ch. D. 
129, at p. 142.) 

As to the completion of contracts where the " successor in title '* 
of the person contracting is an infant, see note on sect. 31, sub-s. (2), 
ante. 

The exercise of statutory powers should be expressed to be done 
on the infant's behalf; since the powers remain vested in the 
infant, though, by virtue of this section, they may be exercised by 
the trustees. 

Perhaps the words, " would, if he were of full age, be a tenant 
for life, &c., include the case of an infant who is contingently 
entitled to an estate for life, or in tail, on attaining the age of 
twenty-one years. But it is not clear that the trustees could exer- 
cise any powers ** on his behalf," since he would not have any to 
exercise. And it does not appear that the language of the section 
could upon any construction include the case of an infant who is 
contingently entitled on attaining any greater age. 

In Re Greenville Estate, 11 L. E. Ir. 138, the court refused to 
appoint the uncle of an infant absolutely entitled to an undivided 
share, who was also a co-owner with the infant, to exercise on the 
infant's behalf the power of concurring in a sale of the entirety. 
An independent person, not a relation, was ultimately appointed ; 
and the infant's share of the purchase-money was ordered to be 
paid into court. 

For form of summons applicable to this section, see Appendix to 
the S. L. Act Eules, 1882, Form XXTT., post. 



61. — (1.) The foregoing provisions of this Act do Sect. 61. 
not apply in the case of a married woman. Mamed 

(2.) Where a married woman who, if she had not hoH^'bo 
been a married woman, would have been a tenant for affected. 
life or would have had the powers of a tenant for life 
imder the foregoing provisions of this Act, is entitled 
for her separate use, or is entitled under any statute, 
passed or to be passed, for her separate property, or 
as a feme sole, then she, without her husband, shall 
have the powers of a tenant for life under this Act. 

(3.) Where she is entitled otherwise than as afore- 
said, then she and her husband together shall have the 
powers of a tenant for life under this Act. 

(4.) The provisions of this Act referring to a tenant 
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S. I. A. for life and a settlement and settled land shall extend 

Sect. 61. to the married woman without her husband, or to her 

and her husband together, as the case may require, 

and to the instrument imder which her estate or 

interest arises, and to the land therein comprised. 

(5.) The married woman may execute, make, and do 
all deeds, instnunents, and things necessary or proper 
for giving effect to the provisions of this section, 

(6.) A restraint on anticipation in the settlement 
shall not prevent the exercise by her of any power 
under this Act. 

This section seems by madyertenoe to have omitted to indnde in 
the Act the case of an infant married woman. Sect. 60, ante, is 
undoubtedly among the ** foregoing provisions," which by virtue 
of sub-s. (1) of the present section ** do not apply" to her. These 
foregoing provisions are brought back, by sub-8ect8.(2) and (3) of the 
present section, so far as they confer powers upon a tenant for life ; 
but sect. 60 cannot be brought imder this description. It will be 
necessary to hold that sect. 60 is incorporated by sub-s. (4) of the 
present section, as bein^ a ^' provision .... referring to a 
tenant for life," though that construction presents considerable 
difficulty. In cases where the powers are exerciseable by the wife 
and husband together, the difficulty may perhaps prove to be 
insuperable. Sect. 60 applies only where the "person having the 
powers of a tenant for life is an infant ; " and in this case such 
person is constituted by, or composed of, the wife and husband 
jointiy, who do not together constitute or compose " an infant." 

Sect. 62. 62. Where a tenant for life, or a person having the 
Ten^t powers of a tenant for life under this Act, is a lunatic, 

i^tio! so found by inquisition, the committee of his estate 

may, in his name and on his behalf, under an order of 
the Lord Chancellor, or other person intrusted by 
virtue of the Queen's Sign Manual with the care and 
commitment of the custody of the persons and estates 
of lunatics, exercise the powers of a tenant for life 
imder this Act ; and the order may be made on the 
petition of any person interested in the settled land, 
or of the committee of the estate. 

This section does not provide for the case of a lunatic married 
woman, who is not entitled either to her separate use by contract, or 
as a feme sole by virtue of the Married Women's Property Act, 
1882 ; or for the case of such a married woman having a lunatic 
husband. It will probably be held that in either case the com- 
mittee may act on behalf of the lunatic, as in this section pre- 
scribed. 

If the lunatic has not been so found by inquisition, the powers 
conferred by the Act cannot be exercised ; unless he is an in&mt, 
in which case it is conceived that sect. 60, ante, will apply. 
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S. L. A. 
Sect. 63. 

XV- — Settlement by way of Teusts for Sale. 

63. — (1.) Any land, or any estate or interest in Provisioii 
land, which under or by virtue of any deed, will, or J^^^^u 
agreement, covenant to surrender, copy of court roll, and re-invest 
Act of Parliament, or other instrument, of any number T^g^^^^ 
of instruments, whether made or passed Defore or eontaiM *^ 
after, or partly before and partly after, the commence- Zmu^to'^f 
ment of this Act, is subject to a trust or direction for invest in 
sale of that land, estate, or interest, and for the appli- ^^'^ 
cation or disposal of the money to arise from the sale, 
or the income of that money, or the income of the 
land until sale, or any part oi that money or income, 
for the benefit of any person for his life, or any other 
limited period, or for the benefit of two or more per- 
sons concurrently for any limited period, and whether 
absolutely, or subject to a trust lor accumulation of 
income for payment of debts or other purpose, or to 
any other restriction, shall be deemed to be settled 
land, and the instrument or instruments under which 
the trust arises shall be deemed to be a settlement; 
and the person for the time being beneficially entitled 
to the income of the land, estate, or interest aforesaid 
until sale, whether absolutely or subject as aforesaid, 
shall be deemed to be tenant for life thereof ; or if two 
or more persons are so entitled concurrently, then 
those persons shall be deemed to constitute together 
the tenant for life thereof; and the persons, if any, 
who are for the time being under the settlement 
trustees for sale of the settled land, or having power 
of consent to, or approval of, or control over the sale, 
or if under the settlement there are no such trustees, 
then the persons, if any, for the time being, who are 
by the settlement declared to be trustees thereof for 
purposes of this Act are for purposes of this Act 
trustees of the settlement. 

It was probably necessary to extend the provisions of the Act so 
as to include land given upon trust for sale ; because the Act might 
otherwise have had no effect beyond altering the common form of 
settlements. But some of the consequences of this section are 
likely to be highly inconvenient in practice; and the inevitable in- 
convenience is increased by its faiuty construction. The general 
result i^ to extend the provisions of the Act to an immense number 
of wills and other settlements, comprising trifling properties in land, 
which would otherwise have been outside its scope. 

c. A A 
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8. L. A. ^ order that land imder this sectioii may be settled land, the 
Sect. 63. f oUowing conditioiis must concxir. There must be — 

'. 1- (1) -^ tr'^* ^^ directioii for sale; 

(2; And for the application of the sale money, 

or, of the income of such money, 
or, of the income of the land till aole, 
or, of any part thereof respectively; 
(3) for the benefit of some person or persons for life, or for 
any other limited period. 
In order to make sense of the subsequent provisions it is necessary, 
after the words '* shall be deemed to be a settlement," to insert the 
words, ** so far as it relates to the whole or any such part of the in- 
come, &c., as aforesaid; " because by the literal construction of the 
section, the tenant for life of a tenth share of the income seems to 
be tenant for life of the whole of the ** land, estate, or interest afore- 
said;" imless the alternative should be preferred of supposing the 
words ** beneficially entitled to the income," to mean the whole in- 
come ; upon which last hypothesis there would be no tenant for hfe 
at all, so long as the persons for the time being entitled to the income 
are not entitled to the whole. 

The tenant for life for the time being must be ascertained only 
from the provisions of the instrument imder which the trust arises; 
and if under its provisions there is no jjerson for the time bein^ 
beneficially entitled to the income, there is no tenant for life; and 
the trustees can execute a trust for sale vested in them, without 
obtaining any consent thereto. {Re Earle Sf Webster's Contract, 24 
Ch. D. 144.^ 

It is probable that in many cases this section will make sal^ 
much more difficult than they would otherwise have been; because 
it seems to enable the tenant for life of every fraction to put a veto 
upon a sale. In such cases there would be no jurisdiction to order 
a partition among the claimants of different fractions, there being 
an existing trust for sale. {Biggs v. Peacock^ 22 Ch. D. 284.) 

And it would seem as if the consent of persons entitled for life 
to fractions of the income is necessary, sdthough the consent of 
persons absolutely entitled to fractions of the corpus is not. 

The question also arises whether the word " part" means only an 
aliquot fractional part, or whether it includes a fixed nominal 
amoimt payable by way of annuity. 

It would also seem that, during such time as a trust for accumu- 
lation extends to the whole income, there is no tenant for life under 
the present section, there being no person who is ^^for the time being 
beneficially entitled" to anything. 

A purchaser from trustees, who is aware of the existence of a 
trust, is now bound so far to investigate the trusts of the purchase- 
money as may be necessary to enable him to ascertain whetner there 
exists any tenant for life under this section, whose consent to a sale 
is necessary. 

An attempt might perhaps be made to avoid ^hia inconvenience, 
by omitting all mention of uie existence of trusts from conveyances 
to trustees. "Whenever a purchaser has reason to suspect that this 
has been done, he should inquire whether there exists any declara- 
tion of trust affecting the property. But whether a purchaser, not 
having notice aliunde of a trust, could compel an answer to such 
inquiry, is doubtful. The mere fact that vendors are joint tenants 
wiU not of itself, in the absence of other circumstances, sufice to 
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affect a purchaser with constructive notice of a trust. (See Harman g, j,. A. 
to Uxhridge^ Sfc, Railway^ 24 Ch. D. 720.) But their refusal to enter g^t. 68. 
into covenants for title, would probably be held to amount to such % 

notice. (See Boursot v. Savage^ L. E. 2 Eq. 134.) 

If it should be held that a purchaser is not entitled to make the 
aboye-mentioned inquiry, a method will exist whereby trustees may 
be enabled, though there exists a tenant for life, to exercise, without 
his consent, a power of sale similar to that conferred by the Act. 
But in order to do so, they must be wOling to enter into covenants 
for title. 

It is conceived that solicitors ought now to place such declara- 
tions of trust upon the Abstract of Title. If it should be held that 
purchasers can compel an answer to the above-mentioned inquiry, 
this will become a plain duty. 

It may be a question whether, since the Act contains nothing to 
protect a purchaser who unwittingly buys from trustees without the 
consent of the tenant for life, he will be protected by absence of notice 
of the trust. The rule in favour of purchasers for value without 
notice, was only available against mere equitable claims; not 
against legal daims founded on express enactment. 

(2.) In every such ceise the provisions of this Act 
referring to a tenant for life, and to a settlement, and 
to settled land, shall extend to the person or persons 
aforesaid, and to the instrument or mstruments under 
which his or their estate or interest arises, and to the 
land therein comprised, subject and except as in this 
section provided (that is to say) : 

(i.) Any reference in this Act to the predecessors or 
successors in title of the tenant for life, or to 
the remaindermen, or reversioners or other 
persons interested in the settled land, shall 
be deemed to refer to the persons interested 
in succession or otherwise in the money to 
arise from sale of the land, or the income of 
that money, or the income of the land, until 
sale (as the case may require), 
(ii,) Capital money arising under tins Act from the 
settled land shall not be applied in the 
purchase of land unless such application is 
authorized by the settlement in the case of 
capital money arising thereunder from sales 
or other dispositions of the settled land, but 
may, in adoition to any other mode of appli- 
cation authorized by this Act, be applied in 
any mode in which capital money arising 
under the settlement from any such sale or 
other disposition is applicable thereimder, 
subject to any consent required or direction 
A a2 
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S. L. A. given by the settlement with respect to the 

Sect. 63. application of trust money of the settle- 

ment. 

(iii.) Capital money arising under this Act from the 
settled land and the securities in which 
the same is invested, shall not for any pur- 
pose of disposition, transmission, or devolution, 
be considered as land unless the same would, 
if arising under the settlement from a sale or 
disposition of the settled land, have been so 
. considered, and the same shall be held in 
trust for and shall go to the same persons 
successively in the same manner, and for and 
on the same estates, interests, and trusts as 
the same would have gone and been held if 
arising under the settlement from a sale or 
disposition of the settled land, and the in- 
come of such capital money and securities 
shall be paid or applied accordingly. 

(iv.) Land of whatever tenure acquired under this 
Act by purchase, or in exchange, or on par- 
tition, shall be conveyed to and vested in the 
trustees of the settlement, on the trusts, and 
subject to the powers and provisions which, 
under the settlement or by reason of the exer- 
cise of any power of appointment or charg- 
ing therem contained, are subsisting witii 
respect to the settled land, or would be so 
subsisting if the same had not been sold, or 
as near thereto as circumstances permit, but 
so as not to increase or multiply charges or 
powers of charging. 



XVI. — Repeals. 

Sect. 64. 64. — (1.) The enactments described in the schedule 

Kepeai of to this Act are hereby repealed. 

^flSSte. (2.) The repeal by this Act of any enactment shall 
not affect any right accrued or obligation incurred 
thereunder before the commencement of this Act ; nor 
shall the same affect the validity or invalidity, or any 
operation, effect, or consequence, of any instrument 
executed or made, or of anything done or suffered, or 
of any order made, before the commencement, of this 
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Act ; nor shall the same affect any action, proceeding, S.L. A. 
or thing then pending or uncompleted; and every _Secte4^ 
such action, proceeding, and thing may be carried on 
and completed as if there had been no such repeal in 
this Act. 

This section repeals such part of Lord Cranworth's Act as was 
not repealed by the Conv. Act, 1881 ; facilitates the exercise of the 
powers given by the Improvement of Land Act, 1864, for the pur- 
pose of borrowing money for improvements ; tmd repeals the Settled 
restates Act, 1877, sect. 17, which is superseded by sect. 36, ante. 



XVII. — IrkTiAnd. 

66. — (1.) In the application of this Act to Ireland Sect. 65. 
the foregoing provisions shall be modified as in this Modifications 
section provided. S3^?^ 

(2.) The Court shall be Her Majesty's High Court 
of Justice in Ireland. 

(3.) All matters within the jurisdiction of that Com't 
shall, subject to the Acts regulating that Court, be 
assigned to the Chancery Division of that Court ; but 
General Rules under this Act for Ireland may direct 
that those matters or any of them be assigned to the 
Land Judges of that Division. 

(4.^ Any deed inrolled under this Act shall be in- 
rollea in the Record and Writ Office of that Division. 

(5.) General Rules for purposes of this Act for 
Ireland shall be deemed Rules of Court within the 
Supreme Court of Judicature Act (Ireland), 1877, and 40&4i Viot. 
may be made accordingly, at any time after the ®* ^^* 
passing of this Act, to take effect on or after the com- 
mencement of this Act. 

(6.) The several Civil Bill Courts in Ireland shall, 
in addition to the jurisdiction possessed by them in- 
dependently of this Act, have and exercise the power 
and authority exerciseable by the Court under this 
Act, in all proceedings where the property, the subject 
of the proceedings, does not exceed in capital value 
five hundred pounds, or in annual value thirty pounds, . 

(7.) The provisions of Part II. of the County 4o & 4i Vict 
Officers and Courts (Ireland) Act, 1877, relative to ^- ^^• 



the equitable jurisdiction oi the Civil Bill Courts, 
shall apply to the ju ' ' 
Courts under this Act. 



— J J — - _ _ ^ 

shall apply to the jurisdiction exerciseable by those 
^ unde 
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S. L. A. (8.) Rules and Orders for purposes of this Act, as 
^^' Cfi' far as it relates to the Civil Bill Courts, may be made 
at any time after the passing of this Act, to take effect 
on or after the commencement of this Act, in manner 
prescribed by section seventy-nine of the County 
Officers and Courts (Ireland) Act, 1877. 

(9.) The Commissioners of Public Works in Ireland 
shall be substituted for the Land Commissioners, 

riO.) The term for which a lease other than a 
building or mining lease may be granted shall be 
not exceeding thirty-five years. 



the sohedule. 

Eepeals. 

Section 64. 23 & 24 Vict. . .An Act to give to trustees, 
c. 145. mortgagees, tmd others, cer- 



►in part ; namely,— 



in part. tain powers now commonly 
inserted in settlements, mort- 
gages, and wills ^ 

Parts I. and IV. 

(being so much of the Act as is not repealed by the 

Conveyancing and Law of Property Act, 1881), 

27 & 28 Vict. . .The Improvement of Land ) . . i 

C.114. Act, 1864 jinpart; namely,- 

in part. Sections seventeen and eighteen : 

Section twenty-one, from " either by a party " 

to " benefice) or " (inclusive) ; and from "or 

if the land owner" to *' minor or minors" 

(inclusive) ; and '* or circumstance " (twice) : 

Except as regards Scotltmd. 

40&41 Vict. ..The Settled Estates Act,). . i 

c. 18. 1877 ; J in part; namely,— 

in part. Section seventeen. 
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1. The expression " the Act " used in these rules means the Settled 
Land Act, 1882. 

Words defined by the Act when used in these rules have the same 
meanings as in the Act. 

The expression " the tenant for life *' includes the tenant for life 
as defined by the Act, and any person haying the powers of a tenant 
for life under the Act. 

2. All applications to the court under the Act may be made by 
summons in chambers; and if in any case a petition shaU be 
presented without the direction of the judge, no further costs shall be 
allowed than would be allowed upon a summons. 

3. The forms in the Appendix to these rules are to be followed as 
far as possible, with such modification as the circumstances require. 
All summonses, petitions, affidavits, and other proceedings under the 
Act are to be entitled according to Form I. in the Appendix. 

4. The persons to be served with notice of applications to the court 
shall, in the first instance, be as follows : — 

In the case of applications by the tenant for life under sects. 15 and 

34, the trustees. 
In the case of applications under sect. 38, the trustees (if any), and 

the tenant for life if not the applicant. 
In the case of applications under sect. 44, the tenant for Ufe, or the 

trustees, as the case may be. 
No other person shall in the first instance be served. Except as 
hereinbefore provided where an application under the Act is made by 
any person other than the tenant for life, the tenant for life alone 
shall be served in the first instance. 

5. Except in the cases mentioned in the last rule, applications by a 
tenant for life shall not in the first instance be served on any person. 

6. The judge may require notice of any application under the Act 
to be served upon such persons as he thinks fit, and may give all 
necessary directions as to the persons (if any) to be served, and such 
directions may be added to or varied from time to time as the case 
may require. Where a petition is presented, the petitioner may, 
after the petition has been filed, apply by summons in chambers 
(Appendix, Form XXTII.) for directions with regard to the persons 
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on whom the petition ought to be served. If any person not already 
served is directed to be served with notice of an application, the 
application shall stand over generally, or until such time as the judge 
directs. The judge may in any particular case, upon such terms (if 
any) as he thinks fit, dispense with service upon any person upon 
whom, under these rules, or under any direction of the judge, any 
application is to be served, 

7. It shall be sufficient upon any application under the Act to 
verify by affidavit the title of the tenant for life and trustees or other 
persons interested in the application imless the judge in any particular 
case requires further evidence. Such affidavit may be in the form or 
to the effect of Form No. VIII. in the Appendix. 

8. Any sale authorized or directed by the court under the Act, 
shall be carried into effect out of court, imless the judge shall 
otherwise order, and generally in such manner as the judge may 
direct. 

9. Where the court authorizes generally the tenant for life to make 
from time to time leases or grants for building or mining purposes 
under sect. 10 of the Act, the order shall not direct any partioalar 
lease or grant to be settled or approved by the judge unless the judge 
shall consider that there is some special reason why such lease or 
grant should be settled or approved by him. Where the court 
authorizes any such lease or grant in any particular case, or where 
the court authorizes a lease under sect. 15 of the Act, the order may 
either approve a lease or grant already prepared or may direct that 
the lease or grant shall contain conditions specified in the order or 
such conditions as may be approved by the judge at chambers 
without directing the lease or grant to be settled by the judge. 

10. Any person directed by the tenant for life to pay into court 
any capital money arising under the Act may apply by summons at 
chambers for leave to pay the money into court. (Appendix, Forms 
IX., X., XI.) 

11. The summons shall be supported by an affidavit setting 
forth— 

1. The name and address of the person desiring to make the 

payment. 

2. The place where he is to be served with notice of any proceeding 

relating to the money. 

3. The amount of money to be paid into court and the account to 

the credit of which it is to be placed. 

4. The name and address of the tenant for life under the settle- 

ment by whose direction the money is to be paid into court. 

5. The short particulars of the transaction in respect of which the 

money is payable. 
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12. The order made upon the summons for payment into court, 
may contain directions for investment of the money on any securities 
authorized by sect. 21, sub-sect. 1 of the Act, and for payment of the 
dividends to the tenant for life, either forthwith or upon production 
of the consent in writing of the applicant; the signature to such 
consent, to be verified by the affidavit of a solicitor. But if the 
transaction in respect of which the money arises, is not completed at 
the date of payment into court, the money shall not, without the 
consent of the applicant, be ordered to be invested in any securities 
other than those upon which cash under the control of the court may 
be invested. 

13. Money paid into court under the Act shall be paid to an 
account, to be entitled in the matter of the settlement, with a short 
description of the mode in which the money arises if it is necessary 
or desirable to identify it, and in the matter of the Act. (Appendix, 
Forms IX., X., and XI.) 

14. Any person paying into court any capital money arising under 
the Act shall be entitled first to deduct the costs of paying the money 
into court. 

15. In all cases not provided for by the Act or these rules, the 
existing practice of the court as to costs and otherwise, so far as the 
same may be applicable, shall apply to proceedings under the Act. 

16. The fees and allowances to solicitors of the court in respect to 
proceedings under the Act shall be those provided by the Rules of 
the Supreme Court as to costs for the time being in force, so far as 
they are applicable to such proceedings. 

17. The fees to be taken by the officers of the court in respect to 
proceedings under the Act shall be those provided by the Eules of 
the Supreme Court as to court fees for the time being in force, so far 
as they are applicable to such proceedings. 

18. These rules shall come into operation from and after the 31st 
December, 1882. 

19. These rules may be cited as the Settled Land Act Rules, 
1882. 
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APPENDIX 

TO THE SETTLED LAND ACT EULES, 1882. 



FobmL 

Title of Proceedings. 

In the High Court of Justice, 
Ohanceiy Division. 

Yice-Ghanoellor Bacon, 

or 
Mr. Justice Chitty, 
[or other judge before whom the application is to he heard."] 
In the matter of the estate [or, of the timber upon the 

estate], situate at , in the county of , [or, of the chattels], 

settled by a settlement made by an indenture dated the day of 

, and made between [or, by the Will of dated 

or, as the case may he]. 
And in the matter of the Settled Land Act, 1882. 



FoBicn. 

Formal part of Summons, 

Title as in Form I. 

Let all parties concerned attend at my chambers at the Boyal Courts of 
Justice on day, the day of , 18 , at o'clock in 

the forenoon, on the hearing of an application — 

(a.) On the part of A. B., the tenant for life for, tenant in tail, or as 
the case may he, descrihing the nature of the applicants estate] under the 
aboye-mentioned settlement. 

Or, (h.) On the part of A. B., the tenant for life {or as the case may be) 
under the aboye-mentioned setdement an infant, by X. Y., his testamen- 
tary guardian [or, guardian appointed by order dated the or, next 
friend]. 

Or, (c.) On the part of 0. D. and E. F., the trustees of the above- 
mentioned settlement for the purposes of the above-mentioned Act. 

Or, (d.) On the part of Q. H., the tenant for life in remainder [or, 
tenant in tail in remainder, or as the case may he, descrihing the applicants 
interest] under the above-mentioned settlement subject to the life interest 
of A. B. [or as the case may he]. 

Or, (e.) On the part of I. J., the purchaser of the lands for, the timber 
upon the lands, or chattels, or as the case may he] settled by the above- 
mentioned settlement. 
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Ofy (/.) On the part of I. J., the lessee under a mining lease dated the 
18 , granted under the powers of the above-mentioned Act of 
the mines and minerals under the lands settled by the above-mentioned 
settlement. 

Or^ (ff.) On the part of I. J., the mortgagee under a mortgage intended 
to be oreated under section 18 of the above-mentioned Act of the lands 
settled by the above-mentioned settlement. 

Or, (A.) On the part of K. L., interested under the contract herein* 
after mentioned. 

Dated the day of , 18 

This summons was taken out by of , solicitor for the 

applicant. 

{Add the names of the persons {if any) on whom the summons is to he 
served.) 



FoBHin. 

Summons under Section 10 /or General Leasing Powers, 

Title and formal parts as in Forms I. and 11. a. or h. 

1. That the applicant [or in the case of an infant that the said X. Y. 
during the infancy of the said A. B.], and each of his successors in title 
[or in the case of an in/ant, each of the successors in title of the said A. B.], 
being a tenant for life or having the powers of a tenant for life under the 
above-mentioned Act, may pursuant to section 10 of the said Act be 
authorised from time to time to make building [or mining] leases of the 
lands comprised in the said settlement for the term of years [or in 
perpetuityj on the conditions specified in the said Act [or on other con- 
ditions than those specified in sections 7 to 9 of the said Act]. 

2. That the costs of this application may be directed to be taxed as 
between solicitor and client, and that the same when taxed may be paid 
out of the property subject to the said settlement, and that for that purpose 
all necessary directions may be given. 

Note. — The proposed conditions ought not, except in simple cases, to be 
set forth in the summons. 



FoEM rv. 

Summons under Sections 10 or 15 /or Authority to grant a particular Lease 
where the Tenant for Life has entered into a Contract. 

Title as in Form I. 

Formal parts as in Form II. a or h. 

1. That the conditional contract, dated the 18 , and made 
between the applicant [or the said X. Y.] of the one part and of 
the other part, for a [building or mining] lease to the said of the 
hereditaments therein mentioned for the term, and upon the conditions 
therein stated, may, pursuant to section 10 [or 15] of the above-mentioned 
Act be approved, and that the said A. B. [or X. Y.] may be authorised 
to execute a lease in pursuance of the said contract. 

2. {Add application for costs as in Form III. 2.) 



Google 



Digitized by VjOOQ 



366 APPENDIX TO THE SETTLED LAND ACT RULES, 1882. 

FOKM V. 

Summons under Sections 10 or \6 for Authority to grant a particular Lease 
when no Contract has been entered into. 

Title as in Form I. 

Formal parts as in Form II. a or h. 

. 1. That the [building or mining] lease intended to be granted to 
of the lands [or of the mansion house, &c.] settled by the said settlement 
may, pursuant to section 10 [or 15] of the above-mentioned Act be 
approved, and that the applicant [or the said X. Y.] may be authorised 
to execute the same. 

2. {Add application for costs as in Form III, 2.) 



FOEM VI. 

Summons under Sections 15, 35, or 37 /or a Sale out of Court of the 
principal Mansion House, and Demesnes, or of Timber or Chattels, 

Title as in Form I. 

Formal parts as in Form 11. a or b, 

1. That the applicant [or in the case of an in/ant the said X. Y.] may 
be authorised to sell the principal mansion house [or the timber ripe and 
fit for cutting] on the land [or the furniture and chattels] settled by the 
above-mentioned settlement in such manner and subject to such par- 
ticulars, conditions, and provisions as he may think fit. 

2. That the costs of this application may be taxed as between solicitor 
and client, and that C. D. and E. F., the trustees of the said settlement, 
may be at liberty to pay the costs when taxed out of the proceeds of the 
said sale [or, in the case of timber, out of the three-fourths of the proceeds 
of the said sale to be set aside as capital money arisiug under the said 
Act], or if this Form is not applicable as in Form III, 2. 



Form VH. . 

Summons under Sections 15, 35, or 37 /or Sale by the Court o/ the 
principal Mansion House, and Demesnes, or o/ Timber or Chattets, 

Title as in Form I. 

Formal parts as in Form II. a or b. 

1. That the principal mansion house [or the timber ripe and fit for 
cutting] on the land [or the furniture tmd chattels], settled by the above- 
mentioned settlement, may be sold imder the direction of the court 

2. {Application /or costs as in Form III, 2.) 



FoEM vin. 

Affidavit verifying Title, 

Title as in Form I. 

I of make oath and say as follows : 

1. By the above-mentioned settlement the above-mentioned lands [or 
certain chattels, shortly describing them] stand limited to uses [or upon 
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trusts] under wMch A. B. is [or I am] beneficially entitled in possession 
as tenant for life [or tenant in tail or tenant in fee simple, with an 
executory gift over or as the case may he"], 

2. {If it is the fact,) The said A. £. is an infant of the age of 
years or thereabouts. 

3. C. D. of and E. F. of are trustees under the said settle- 
ment, with a power of sale of the said lands [or with power of consent to 
or approval of the exercise of a power of sale of the said lands contained 
in the said settlement, or are the persons by the said settlement declared 
to be trustees thereof for purposes of the above-mentioned Act]. 



FokmIX. 

Summons under Section 22 by Purchaser for Payment into Court of Purchase 
Money of Settled Land, Timber, or Chattels, 

Title as in Form I. 

Formal parts as in Form II. e, 

1. That the applicant may be at liberty to pay into court to the credit 
of "In the matter of the settlement, dated the and made between 
** [or will, &c.] proceeds of sale of the A. estate [or as the case may 
" be"], ana in the matter of the Settled Land Act, 1882," the sum of £ 

on account of the purchase money of the said A. estate (or as the case 
may be) settled by the said settlement [or will, &c.] 

2. That such directions may be given for the investment of the said 
sums when paid into court, and the accumulation or payment of the divi- 
dends of the securities, representing the same as the court may think 
proper. 

FoemX. 

Summons under Section 22 for Payment into Court by Lessee under a Mining 
Lease {see Section 11). 

Title as in Form I. 

Formal parts as in Form IE./. 

1. That the applicant may be at liberty to pay into court to the credit 
of '< In the matter of the settlement dated the and made between 
** [or the will &c.] mineral rents under lease dated the and 
" in the matter of the Settled Land Act, 1882," the sum of £ beinfi" 
three-fourths [or one-fourth] of the rents payable by him under the saia 
lease for the half-year ending the less £ the costs of payment 
into court. 

2. That the applicant may be at liberty on or before the day of 

and the day of in every year during the term created 

by the said lease to pay into cotirt to the credit aforesaid, so much of the 
rents payable by him under the said lease as is by section 1 1 of the above- 
mentioned Act directed to be set aside as capital money arising under the 
said Act after deducting therefrom the costs of payment in, the amount 
paid in to be verified by affidavit. 

3. That the said sum of £ and all other sums to be paid into 
court to the credit aforesaid may be invested in the purchase of \name the 
investment) to the like credit and that the dividends on the said 
when purchased may be paid to A.B., the tenant for life under the above- 
mentioned settlement during his life or until further order. 
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FoemXI. 

Summons under Section 22 for Payment into Court by Mortgagee {see 

Section 18). 

Title as in Form I. 

Formal parts as in Form II. g, 

1. That the applicant may be at liberty to pay into court to the credit 
of ** Money advanced on mortgage of lands settled by the settlement 
"dated the and made between [or the will &c.] and in the 
''matter of the Settled Land Act, 1882," the sum of £ being the 
amount agreed to be advanced by him on mortgage of the lands com- 
prised in the above-mentioned settlement less the costs of payment in. 

2. {Add directions for investment as in Form VI IL 2.) 



Form XII. 

Summons under Section 26 (1.) 

Title as in Form I. 

Formal parts as in Form II. a or h. 

1. That the scheme left at my chambers this day for the execution of 
improvements on the lands settied by the above-mentioned settlement 
may be approved. 

2. {Add application for costs as in Form III. 2.) 



FosM xm. 

Summons under Section 26 Subsection (2.) (ii)^r Appointment of an 
Engineer or Surveyor, 

Title as in Form I. 

Formal parts as in Form II. a or h. 

1. That M.N. of engineer [or surveyor] may be approved as 
engineer [or surveyor] for the purposes of section 26 sub-section (2) (ii.) 
of the above-mentioned Act. 

2. {Add application for costs as in Form III, 2.) 



FOBM XIV. 

Nomination of an Engineer or Surveyor by the Trustees, 

Title as in Form I. 

We C. D. of and E. F. of the trustees of the above- 

mentioned settiement for the purposes of the above-mentioned Act, hereby 
nominate of engineer [or surveyor], for the purposes of 

section 26, sub-section (2) (ii) of the said Act. 

(Signed) 0. D. 
E. F. 
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FOEM XV. 

Summons under Section 26 Sub-section (2) (iii). 

Title as in Form I. 

Formal parts as in Form 11. a or h. 

1. That 0. D. and £. F. the trustees of the aboye-mentioned settlement, 
for the purposes of the aboye-mentioned Act may be directed to apply the 
sum of £ out of the capital money arising imder the said Act in 
their hands subject to the said settlement in payment for [^describe the 
work or operation^ being [jpart o/] an improvement executed upon the 
lands subject to the said settlement pursuant to a scheme approved by the 
said C. D. and E. F. under the said Act. 

2. (^Add application for costs as in Form IIL 2.) 



FoEM XVI. 

Summons under Section 26, Sub-section 3. 

Title as in Form I. 

Formal parts as in Form 11. a or b. 

1. That the sum of £ may be ordered to be raised out of the 

in court to the credit of and that the same when raised may 

be paid to upon his undertaking to apply the same in payment for 

[describe the works or operation'] being part of tin improvement executed 
upon the land settled by the above-mentioned settlement pursuant to the 
sdieme approved by order dated the 

2. {Add application for costs as in Form IIL 2.) 



Form XVH. 

Summons under Section 31. 

Title as in Form I. 

Formal parts as in Form II. a or b. 

1. That the applicant may be at liberty to enforce [or carry into effect 
or vary or rescind as the case may be"] the contract entered into between 
the applicant of the one part, and of the other part. 

2. (h: that such directions may be given relating to the said contract as 
the judge may think fit. 

3. {Add application for costs as in Form IIL 2.) 



FoEM xvm. 

Summons under Section ^4: for application of Money paid for a Lease or 

Reversion. 

Title as in Form I. 

Formal parts as in Form II. a, b, or d, 

1. That the sum of £ being the proceeds of sale of a lease for 
years [or life or a reversion or other interest, describing it] settled by the 
above-mentioned settlement, mav, pursuant to section 34 of the above- 
mentioned Act, be directed to be applied for the benefit of the parties 
interested under the said settlement in such manner as the court may 
think fit. 

2. {Add application for costs as in Form IIL 2.) 
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FoBM XTX. 

Summons under Section Z%for the Appointment of new Trusteee. 

Title as in Form I. 

Formal parts as in Form II., a, h, c, or d, 

1. That Q. H. and I. J. may be appointed trustees under the above- 
mentioned settlement for the purposes of the aboye-mentioned Act. 

2. {Add application for costs as in Form III, 2.) 



FOEM XX. 

Summons under Section 44. 

Title as in Form I. 

Formal parts as in Form 11., a, h, or c, 

1. That it may be declared that {set out the declaration required.) 

2. {Add application for costs as in Form III, 2, or as the circum- 
stances require,) 

FoEM XXI. 

Summons under Section 66 for Advice and Direction. 

Title as in Form I. 

Formal parts as in Form II., a to A. 

For the opinion, advice, and direction of the judge on the following 

questions: — 

1. "Whether 

2. "Whether 

3. Whether 

{or if the questions involve complicated facts) 
for the opinion, achrice, and direction of the judge on the facts and ques- 
tions submitted by the statemei^t left in my cnambers this day. 
{Add application for costs as in Form III, 2.) 



FoEM XXTT. 

Summons under Section 60 for Appointment of Persons to exercise Powers on 

behalf of Infant, 

Title as in Form I. 

Formal parts as in Form II. h, 

1. That the powers conferred upon a tenant for life by sections 6 to 13, 
both inclusive, and sections 16 to 20, both inclusive, of the above- 
mentioned Act {or such other powers as it is desired to exercise) may be 
exercised by the said on behalf of the said during his minority. 

2. {Add application for costs as in Form III, 2.) 



FoBM xxm. 

Summons for Directions as to Service of a Petition, 
Title as in Form I. 
Formal parts as in Form II. 
That directions may be given as to the persons to be served with the 
petition presented in the above matter on the day of 18 . 
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RULES 

Under the Act for the Abolition of Fines and Recoveries^ and 
Section 7 of the Conveyancing Act^ 1882. 



1. No person authorized or appointed under the Act 3 & 4 "Will. 4, 
c. 74 (in these rules referred to as the Pines and Recoveries Act) to 
take the aoknowledgments of deeds by married women, shall take any 
such acknowledgment if he is interested or concerned either as a 
party or as solicitor or clerk to the solicitor for one of the parties or 
otherwise in the transaction giving occasion for the acknowledge 
ment. 

2. Before a commissioner shall receive an acjknowledgment, he 
shall inquire of the married woman separately and apart from her 
husband, and from the solicitor concerned in the transaction, whether 
she intends to give up her interest in the estate to be parsed by the 
deed without having any provision made for her ; and where the 
married woman answers in the affirmative and the commissioner 
shall have no reason to doubt the truth of her answer, he shall pro- 
ceed to receive the acknowledgment ; but if it shall appear to him 
that it is intended that provision is to be made for the married 
woman, then the commissioner shall not take her acknowledgment 
until he is satisfied that such provision has been actually made by 
some deed or writing produced to him ; or if such provision shall 
not have been actually made before, then the commissioner shall 
require the terms of the intended provision to be shortly reduced into 
writing, and shall verify the same by his signature in the margin, at 
the foot, or at the back thereof. 

3. The memorandum to be indorsed on or written at the foot or 
in the mcurgin of a deed acknowledged by a married woman shall be 
in the following form in lieu of the form set forth in section 84 of 
the Fines and Recoveries Act : 

" This deed was this day produced before me and acknowledged 
by therein named to be her act and deed [or their several acts 

c. B B 
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and deeds] previous to which acknowledgment [or acknowledgments] 
the said was [or were] examined by me separately and apart 

from her husband [or their respective husbands] touching her [or 
their] knowledge of the contents of the said deed and her [or their] 
consent thereto and [each of them] declared the same to be freely 
and voluntarily executed by her." 

4. When an acknowledgment is taken by any person other than 
a judge, the following declaration shall be added to the memorandum 
of acknowledgment : 

*^ And I declare that I am not interested or concerned either as a 
party or as a solicitor or clerk to the solicitor for one of the parties 
or otherwise in the transaction giving occasion for the said acknow- 
ledgment." 

5. A memorandum of acknowledgment purporting to be signed 
according to any of the following forms shall be deemed to be a 
memorandum purporting to be signed by a person authorized to take 
the acknowledgment : — 

(Signed) A. B. 
A judge of the High Court of Justice in England, 
ory A judge of the county court of 

or, A perpetual commissioner for taking acknowledgments 
of deeds by married women 

ot*. The special commissioner appointed to take the aforesaid 
acknowledgment. 
But this rule is not to derogate from the effect of any memorandum 
purporting to be signed by a person authorized to take the acknow- 
ledgment, though not signed in accordance with any of the above 
forms. 

6. Nothing in the five preceding rules contained shall make invalid 
any acknowledgment which would have been valid if these rules had 
not been enacted. 

7. Every commission appointing a special conmiissioner to take aa 
acknowledgment by a married woman shall be returned to the office 
of the registrar of certificates of acknowledgments of deeds by mar- 
ried women, and shall be there filed. An index shall be prepared and 
kept in the said office, giving the names and addresses of the married 
women named in all such commissions filed in the said office aft^ the 
31st December, 1882. The same rules shall apply to searches in the 
index so to be prepared as to searches in the other indexes and 
registers kept in the central office. 

8. The costs to be allowed to solicitors in respect of the matters 
hereinafter mentioned, when not otherwise regulated by the general 
orders in force for the time being under the Solicitors Bemuneration 
Act, 1881, or by special agreement, shall be as follows; anything in 
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the Bules of the Supreme Court as to costs, dated the 12th August, 
1875, to the contrary notwithstanding : — 

Charges under the Act 3^4 WiU. 4, c. 74 {fhe Fines and 
Recoveries Act). 

£ s. d. 

For the endorsements on deeds required by the Fines 
and Becoveries Act, to be entered on the court rolls of 
manors, of the memorandum of production and memo- 
randum of. entry on court rolls, to be signed by the lord 
steward or deputy steward, each indorsement of memo- 
randum 5s.y together . 10 

For the entries on the court rolls of deeds and the in- 
* dorsements thereon, at per folio of 72 words . . .006 

For taking the consent of each protector of settlement 
of lands 13 4 

For taking the surrender by each tenant in tail of 
lands 13 4 

For entries of such surrenders or the memorandums 
thereof in the court rolls, at per folio of 72 words . .006 

\_Ituh 9 repeals former Orders."] 

10. These rules shall take effect from and after the 31st December, 
1882. 
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RULES 

Under Section 2 of the Conveyancing Acty 1882. 



1. Eyeiy requisition for an official searoh shall state the name and 
address of the person requiring the search to be made. Erery requi- 
sition and certificate shall be filed in the office where the search was 
made. 

2. Eveiy person requiring an official search to be made pursuant 
to section 2 of the Conveyancing Act, 1882, shall deliver to the officer 
a declaration according to the Forms I. and II. in the Appendix, 
purporting to be signed by the person requiring the search to be 
made, or by a solicitor, which declaration may be accepted by the 
officer as sufficient evidence that the search is required for the pur- 
poses of the said section. The declaration may be made in the requi- 
sition, or in a separate document. 

3. Requisitions for searches under section 2 of the Conveyancing 
Act, 1882, shall be in the Forms HI. to VI. in the Appendix, and 
the certificates of the results of such searches shall be in the Forms 
YII. to X., with such modifications as the circumstances may require. 

4. Where a certificate setting forth the result of a search in any 
name has been issued, and it is desired that the search be continued 
in that name, to a date not more than one calendar month subsequent 
to the date of the certificate, a requisition in writing in the Form XT. 
in the Appendix may be left with the proper officer, who shall cause 
the search to be continued, and the result of the continued search 
shall be endorsed on the original certificate and upon any office copy 
thereof which may have been issued, if produced to the officer for 
that purpose. The endorsement shall be in the Form XII. in the 
Appendix with such modifications as circumstances require. 

6. Every person shall upon payment of the prescribed fee be 
entitled to have a copy of the whole or any part of any deed or docu- 
ment enrolled in the Enrolment Department of the Central Office. 
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RULE 

Under the Conveyancing and Law of Property Act, 1881. 



6. An alphabetical index of the names of the grantors of all powers 
of attorney filed under section 48 of the Conyeyancing and Law of 
Property Act, 1881, shall be prepared and kept by the proper officer, 
and any person may search the index upon payment of the prescribed 
fee. No person shall take copies of or extracts from any power of 
attorney or other document filed imder that section and produced for 
his inspection. All copies or extracts which may be required shall be 
made by the office. 
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To Rules relating to the Conveyancing Acts, 1881, 1882. 



FOEM I. 

Declaration hy Separate Instrument as to Purposes of Search. 

Supreme Court of Judicature, 

Central Office. 
To the Clerk of Enrolments 
or The Eegistrar of 

Bojal Courts of Justice, 

London. 
In the matter of A. B. and C. D. 
I declare that the search [or searches] in the name [or names] of 
required to be made by the requisition for search, dated the is [or 

are] required for the purposes of a sale [or mortgage, or lease, or as the 
case may be], by A. B. to C. D. 

Signature, 
Address, and | 
Description. 
Dated 



FoemII. 

Declaration as to Purposes 0/ Search contained in the Requisition. 

I declare that the above-mentioned search is required for the purposec 
of a sale [or mortgage, or lease, or as the case may be"], by A. B. to C. D. 



. FoEM m. 

Requisition for Search in the Enrolment Office, under the Conveyancing 

Act, 1882, «. 2. 

Supreme Court of Judicature, 
Central Office. 

Bequisition for Search. 
To the Clerk of Enrolments, 

Boyal Courts of Justice, 

London. 
In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, search for deeds 
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and other documents enrolled during the period from 18 , to 

18 f both indusive, in the following name [^or names]. 



Surname. 


CfariBtiaii Name 

or 

Names. 


tJsTial or last 

known Place of 

Abode. 


Title, Trade, 

or 
Profession. 











EAdd declarationy Form //.] 
State if an office copy of the certificate is desired, and whether it is to he 
sent by post or called for A 

Signature, address, and \ 
description of person > 
requiring the search. ) 
Dated 



Form IV. 

Requisition for Search in the Bills of Sale Departmetit under the 
Conveyancing Act, 1882, s, 2. 

Supreme Ck)urt of Judicature, 
Central Oflace. 

Bequisition for Search. 
To the Begistrar of Bills of Sale, 
Royal Courts of Justice, 

London. 
In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, search for instru- 
ments registered or re-registered as bills of sale durinff the period from 
18 to 18 , both inclusive, in the following name [or 

names]. 



Surname. 



Christian Name 

or 

Names. 



Usual or last 

known Place of 

Abode. 



Title, Trade, 

or 
Profession. 



fAdd declaration. Form IL"] 
State if an office copy of the certificate is desired, and whether it is to be 
sent bt/ post or called for,']^ 

Signature, address, and \ 
description of person > 
requiring the search. ) 
. Dated 
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Form V. 

y^foT Search in the Registry of Certificates of AcJtnowUdgmentt of 
by Married Women under the Conveyancing Act, 1882, s. 2. 

[Jourt of Judicature, 
al Office. 

Bequisition for Search, 
igistrar of Certificates of Acknowledgments of Deeds by Manied 
>men, 
1 GoTirts of Justice, 

London. 
In the matter of A. B. and 0. D. 
it to section 2 of the Conveyancing Act, 1882, search for Certi- 
Acknowledgments of Deeds by Married Women during the 



18 , to 



s mentioned in the schedule hereto. 
The Schedule. 



18 , both indusiye, according to the 



Chiistiaii Name 

or 

Names 

of 

Wife and Hosbaiid. 



Date of Cer- 
tificate if the 
Search relates 
to a particular 
Certificate. 



Date of Deed, 

if the Search 

relates to 

a particular 

Deed. 



Comity, Parish, or 
Place m which the 
Property is situate, 
or other description 
of tiie Properly, 



9claration, Form ILl 

f an office copy of the certificate is desired, and whether it is to be 

st or called f or, 1 

Signature, address, and \ 
description of person > 
requiring the search. ) 



Form TI. 

nfor Search in the Registry of Judgments' under the Conveyancing 
Act, 1882, s. 2. 

Court of Judicature, 
Central Office. 

Bequisition for Search, 
gistrar of Jud^ents, 
xoyal Courts of Justice, 
London. 

In the matter of A. B. and C. D. 
at to section 2 of the Conveyancing Act, 1882, search for Judg- 
dvals, decrees, orders, rules, and lis pendens, and for judgments 
of the Crown, statutes, recognizances, Crown bonds, inquisitions, 
tances of office for the period from 18 , to 18 , 

sive, and for executions for the period from the 29th July, 1864 
? case may require'] to the 18 , both inclusive, and for 

for the period from the 26th April, 1855 [or as the case may 
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requirej to the 
names 
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18 , both indusiye, in the following name [or 



Christian Name 

or 

Names. 



Usual or last 

known Place of 

Abode. 



Title, Trade, 

or 
Profession. 



EAdd declaration, Form //.] 
State if an office copy ^ the certificate is desired, and whether it is to be 
sent hy post or called for. 1^ 

Signature, address, and \ 
description of person > 
requiring the search. ) 
Dated 



Form Vn. 

Certificate of Search by Enrolment Department under the Conveyancing 

Act, 1882, s. 2. 

Supreme Court of Judicature, 
Central Office, 

Enrolment Department. 
Certificate of Search pursuant to Section 2 of the Conyeyancing Act, 1882. 
In the matter of A. B. and C. D. 
This is to certify that a search has been diligently made in the 
Enrolment Office for deeds and other documents in the name [or names] 
of for the period from to , both inclusive, and that no 

deed or other document has been enrolled in the said office in that name 
[or in any one or more of those names] during the period aforesaid, 
or and that except the described in the schedule hereto no deed or 

docimient has been enrolled in that name [or in any one or more of those 
names] during the period aforesaid. 

The Sohedtti^. 
Dated 



Form Vm. 

Certificate of Search by the Registrar of Bills of Sale under the Convey- 
ancing Act, 1882. 

Supreme Court of Judicature, 
Central Office, 
Bills of Sale Department. 
Certificate of Search pursuant to Section 2 of the Conyeyancing Act, 1882. 
In the matter of A. B. and C. D. 
This is to certify that a search has been diligently made in the Begister 
of Bills of Sale in the name [or names] of for the period from 

18 , to 18 , both mdusiye, and that no instrimient has been 
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registered or re-registered as a bill of sale in tiiat name [or in any one or 
more of those names] during that period, 

or, and that except the described in the schedule hereto, xu> instru- 

ment has been registered or re-registered as a bill of sale in that name 
[or in any one or more of those names] during the period aforesaid. 

The SohedxtijE. 
Dated 



Form IX. 

Certificate of Search hy Registrar of Certificates of Acknowledgments of 
Deeds by Married Women under the Conveyancing Act, 1882, s, 2. 

Supreme Court of Judicature, 

Central Office. 
Begistry of Certificates of Acknowledgments of Deeds by Married 

Women. 
Certificate of Search pursuant to Section 2 of the Conveyancing Act, 1882. 
In the matter of A. B. and C. D. 
This is to certify that a search has been diligently made in the office of 
the Begistrar of Certificates of Acknowledgments of Deeds by Married 
Women in the name [or names] of for the period from to 

18 , both inclusive, for a certificate dated the or for 

certificates of acknowledgment of a deed dated the or for certifi- 

cates of acknowledgments of deeds relating to [fill in the description of 
the property from the requisition'] and that no such certificate has 

been filed in that name [or in any one or more of those names] during 
the period aforesaid, or and that except the certificate [or certificates] 

described in the schehule hereto, no such certificate has been filed in that 
name [or in any one or more of those names] during the period aforesaid. 



Surname. 



Chiifltiaii Names 

of 

Wife and Husband. 



Date 

of 

Certificate. 



Date 

of 
Deed. 



Comity, Parish, or 

Place in wfaioi 

Property situated, 

or omer description 

of the Property. 



Dated 



day of 



188 



FOEM X. 

Certificate of Search by Registrar of Judgments under Conveyancing Act, 

1882, s. 2. 
Supreme Court of Judicature, 
Central Office. 

The Eegistry of Judgments. 

Certificate of Search pursuant to Section 2 of the Conveyancing Act, 1882. 

In the matter of A. B. and C. D. 

This is to certify that a search has been diligently made in the office of 

the Begistrar of Judgments for judgments, revivals, decrees, orders, rules, 
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lis pendens, judgments at the suit of the Crowns statutes, recognizances, 
Grown bonds, inquisitions, and acceptances of office, for the period from 
18 to IB , both mclusiye, and for executions for the 

period from 18 to 18 , both inclusive, and for annuities 

lor the period from to 18 , both inclusive, in the name [or 

names] of and that no judgment, revival, decree, order, rule, lis 

pendens, judgment at the suit of the Crown, statute, recognizance, Crown 
bond, inquisition, acceptance of office, execution, or annuity has been 
registered or re-registered in that name [or in any one or more of those 
namesl during the respective periods covered by the aforesaid searches, 
or ana that except the mentioned in the schedule hereto, no 

judgment, revival, decree, order, rule, lis pendens, judgment at the 
suit of the Crown, statute, recognizance. Crown bond, inquisition, accept- 
ance of office, execution, or annuity has been registered or re-registered 
in that name [or in any one or more of those names] during the respective 
periods covered by the aforesaid search. 

The Schedule. 
Dated the day of 188 . 



Form XI. 
Requisition for Continuation of Search under the Conveyancing Act, 1882. 

Supreme Court of Judicature, 
Central Office. 

Eequisition for Continuation of Search. 
To the Clerk of Enrolments 
or The Begistrar of 

Boyal Courts of Justice, 
London, W.C. 

In the matter of A. B. and C. D. 
Pursuant to section 2 of the Conveyancing Act, 1882, continue the search 
^^'[ J, made pursuant to the requisition dated the day of 

18 , in the name [or names] of , from the day of to 

the day of 18 , both inclusive. 

Signature, address, and 
aescri]jtion of person 
requiring the search. 
Dated 



FoRMXn. 

Certificate of result of continued Search under the Conveyancing Act, 1882, 
8, 2, to be endorsed on Original Certificate, 

This is to certify that the search [or searches] mentioned in the within- 
written certificate has [or have] been diligently continued to the day 
of I 18 , and that up to and including that date {[except the . 
mentioned in the schedule hereto {these words to he omitted where nothing 
is found) ], no deed or other document has been enrolled, or no instrument 
has been registered, or re-registered, as a bill of sale, or no certificate has 
been filed, or no judgment, revival, decree, order, rule, lis pendens, judg- 
ment at the suit of the Crown, statute, recognizance. Crown bond, inquisi- 
tion, acceptance of office, execution or annuity, has been registered or re- 
registerea in the within-mentioned name [or in any one or more of the 
within-mentioned names]. 

Dated 
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THE VENDOR AND PURCHASER 
ACT, 1874. 

(37 & 38 Vict, a 78.) 

An Act to amend the Law of Vendor and Purchaser j and 
further to simplify Title to Land. 

[7th August, 1874.] 

Whereas it is expedient to facilitate the transfer of land by 
means of certain amendments in the law of vendor and pur- 
chaser : 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

1, In the completion of any contract of sale of land made Sect 1. 
after the Slst day of December one thousand eight himdred and Fort^ yean 
seventy-four, and subject to any stipulation to the contrary in jubstitated 
the contract, forty years shall be substituted as the period of y^^af the 
commencement of title which a purchaser may require in place root of title, 
of sixty years, the present period of such commencement ; never- 
theless earlier title than forty years may be required in cases 

similar to those in which earlier title than sixty years may now 
be required. 

2. In the completion of any such contract as aforesaid, and Seet 2. 
subject to any stipulation to the contrary in the contract, the Rules for 
obligations and rights of vendor and purchaser shall be regu- 'fJ^S"^ 
lated by the following rules ; that is to say, Lid^ighte of 

First. Under a contract to grant or assign a term of years, yendor and 
whether derived or to be derived out of a freehold or Purchaser, 
leasehold estate, the intended lessee or assign shall not be 
entitled to call for the title to the freehold. 

Second. Becitals, statements, and descriptions of facts, matters, 
and parties contained in deeds, instruments, Acts of Parlia- 
ment, or statutory declarations, twenty years old at the 
date of the contract, shall, unless and except so far as they 
shall be proved to be inaccurate, be taken to be sufficient 
evidence of the truth of such facts, matters, and descrip- 
tions. 
* Third. The inability of the vendor to furnish the purchaser 
with a legal covenant to produce and furnish copies of 
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Sect. 3. 

Tnistees may 
Ben, &o,y not- 
'withstandmg 
roles. 

Sect. 4. 

Legal personal 
representative 
may convey 
legal estate of 
mortgaged 
property. 



Sect, 6. 

Bare legal 
estate in fee 
tingle to vest 
in executor or 
administrator. 



Soot. 6* 

Hanied 
woman who 
isabare 
trustee may 
eonyey, &c. 

Sect 7. 

Ih>teetion and 
priority by 
legal estates 
and tacking not 
to be allowed. 



dooiunents of title shall not be an objection to title in case 
the purchaser will, on the completion of the contract, have 
an equitable right to the production of such documents. 

Fourth. Such covenants for production as the purchaser can 
and shall require shall be tumished at his expense, and the 
vendor shall bear the expense of perusal and execution on 
behalf of and by himself, and on behalf of and by neces- 
sary parties other than the purchaser. 

Fifth. Where the vendor retains any part of an estate to 
which any documents of title relate he shall be entitled to 
retain such documents. 

3. Trustees who are either vendors or purchasers may sell or 
buy without excluding the application of the second senotion of 
thiis Act. 

4. The kgal personal representative of a mortgagee of a freehold 
estate J or of a copyhold estate to which the mortgagee shall have been 
admitted^ may^ on payment of all sums secured by the mortgage^ 
convey or surrender the mortgaged estate^ whether the mortgage be 
in form an assurance subject to redemption^ or an assurance upon 
trust. 

Bepealed by the Oonv. Act, 1881, sect. 30, sub-s. (2). 

5. Upon the death of a bare trustee of any corporeal or incorpo^ 
real hereditament of which such trustee was seised in fee simple^ 
such hereditament shall vest like a chattel real in the legal personal 
representative from time to time of such trustee. 

Bepealed as to England by 38 & 39 Yict. o. 87 (The Land Transfer Act, 
1875), sect. 48, and re-enacted so far as regards the death of a bare trustee 
intestate. The last-mentioned enactment was repealed by the Conv. Act, 
1881, sect. 30, sub-s. (2). The section is repealed as to Ireland l^ the 
Oonv. Act, 1881, sect. 73. 

6. When anjr freehold or copyhold hereditament shall be 
vested in a married woman as a bare trustee, she may convey or 
surrender the same as if she were a feme sole. 

7. After the commencement of this Act^ no priority or protection 
shall be given or aUotced to any estate^ rights or interest in land by 
reason of such estate^ rights or interest being protected by or tacked 
to any legal or other estate or interest in such land; and full effect 
shall be given in every Court to this provision^ although the person 
claiming such priority or protection as aforesaid shall claim as a 
purchaser for valuable consideration and without notice : Provided 
alwaysj that this section shall not take away from any estate^ rightj 
titkj or interest any priority or protection which but for this section 
would have been given or allowed thereto as against any estate or 
interest existing before the commencement of this Act. 

This section was repealed as from the date at which it came into opera- 
tion, as to England by 38 & 39 Vict. c. 87 (The Land Transfer Act, 1875), 
sect. 129, and as to Ireland by the Conv. Act, 1881, sect. 73. 
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8. Where the will of a testator devising land in Middlesex Sect. 8. 
or Yorkshire has not been registered within the period allowed Non-regis- 
by law in that behalf, an assurance of such land to a purchaser tration of will 
or mortgagee by the devisee or by some one deriving title under ^q^^^^^^' 
him shall, if registered before, take precedence of and prevail certain fiases. 
ovet any assurance from the testator's heir-at-law. 

9. A vendor or purchaser of real or leasehold estate in Sect. 9. 
.England, or their representatives respectively, may at any time Vendor or 
or times and from time to time apply in a summary way to a purchaaer 
judge of the Court of Chancery in England in chambers, in ^^^^^^ 
respect of any requisitions or objections, or any claim for com- judge in 
pensation, or any other question arising out of or connected chambers as 
with the contract (not being a question aflfecting the existence ^^^^^^ 
or validity of the contract), and the judge shall make such order or compensa- 
upon the application as to him shall appear just, and shall order tion, &c. 
how and by whom all or any of the costs of and incident to the 
application shall be borne and pedd. 

A vendor or purchaser of real or leasehold estate in Ireland, 
or their representatives respectively, may in like manner and 
for the same purpose apply to a judge of the Court of Chancery 
in Ireland, and the judge shall make such order upon the 
application as to him shall appear just, and shall order how and 
by whom all or any of the costs oi and incident to the applica- 
tion shall be borne and paid. 

10. This Act shall not apply to Scotland, and may be cited g^^j^ jq^ 
as the Vendor and Purchaser Act, 1874. Extentof Act 
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Sect 1. 

Short tide. 

Sect. 2. 

Interpreta- 
tion of 
*< settle- 
ment" and 
«< settled 
estates." 



Sect. 3. 

Interpreta- 
tion ^ *< the 
Court." 



THE SETTLED ESTATES ACT, 1877. 

(40 & 41 Vict. c. 18.) 

An Act to consolidate and amend the Law relating to Leases 
and Saks of Settled Estates. [28th June, 1877.] 

Whereas it is expedient to consolidate and amend the law 
relating to leases and sales of settled estates : 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

L This Act may be cited for all purposes as " The Settled 
Estates Act, 1877." 

2. The word " settlement " as used in this Act shall signif v 
any Act of Parliament, deed, agreement, copy of court roll, 
will, or other instrument, or any number of such instruments, 
under or by virtue of which any hereditaments of any tenure or 
any estates or interests in any such hereditaments stand limited 
to or in trust for any persons by way of succession, including 
any such instruments affecting the estates of any one or more of 
such persons exclusively. 

The term *' settled estates " as used in this Act shall signify 
all hereditaments of any tenure, and all estates or interests in 
any such hereditaments, which are the subject of a settlement ; 
and for the purposes of this Act a tenant in tail after possibility 
of issue extiiict shall be deemed to be a tenant for life. 

All estates or interests in remainder or reversion not disposed 
of by the settlement, and reverting to a settlor or descending to 
the heir of a testator, shall be deemed to be estates coming to 
such settlor or heir imder or by virtue of the settlement. 

In determining what are settled estates within the meaning of 
this Act, the Court shall be governed by the state of facts, and 
by the trusts or limitations of the settlement at the time of ihe 
said settlement taking effect. 

3, The expression *^ the Court '' in this Act shall, so far as 
relates to estates in England, mean the High Court of Justice, 
and all causes and matters in respect of su(^ estates commenced 
or continued imder this Act shsdl, subject to the provisions of 
the Judicature Acts, be assigned to the Chancery Division of 
the High Court of Justice in like manner as if such causes and 
matters had arisen under an Act of Parliament b^ which, prior 
to the passing of the Judicature Acts, exclusive jurisdiction in 
respect to suoi causes and matters had been given to the Court 
of Chancery, or to any judges or judge thereof respectivdy. 
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The expresaioii "the Court" in this Act shall, so far as relates 
to estates in Ireland, mean the Court of Chancery in Ireland. 

4. It shall be lawful for the Court, if it shall deem it proper Sect. 4. 
and consistent with a due regard for the interests of all parties Power to 
entitled xmder the settlement, and subject to the provisions and authorise 
restrictions in this Act contained, to authorise leases of any J^J^**' 
settled estates, or of any rights or privileges over or affecting estates. 
any settled estates, for any purpose whatsoever, whether in- 
volving waste or not, provided the following conditions be 
observed: 

First. Every such lease shall be made to take effect in posses- 
sion at or within one year next after the making thereof 
and shall be for a term of years not exceeding for an agri- 
cultural or occupation lease, so far as relates to estates in 
England twenty-one years, or so far as relates to estates in 
Ireland thirty-five years, and for a mining lease or a lease 
of water mills, way leaves, water leaves, or other rights or 
easements forty years, and for a repairing lease sixty years, 
and for a building lease ninety-nine years : Provided always, 
that any such lease (except an agricultural lease) may be 
for such term of years as the Court shall direct, where the 
Court shall be satisfied that it is the usual custom of the 
district and beneficial to the inheritance to grant such a lease 
for a longer term than the term herein-bef ore specified in 
that behdf : 
Secondly. On every such lease shall be reserved the best rent 
or reservation in the nature of rent, either uniform or not, 
that can be reasonably obtained, to be made payable half- 
yearly or oftener without taking any fine or other benefit in 
the nature of a fine : Provided always, that in the case of 
a mining lease, a repairing lease, or a building lease a 
peppercorn rent or any smaller rent than the rent to be 
ultimately made payable may, if the Court shall think fit 
so to direct, be made payable during all or any part of the 
first five years of the term of the lease : 
Thirdly. Where the lease is of any earth, coal, stone, or 
mineral, a certain portion of the whole rent or payment 
reserved shall be from time to time set aside and invested 
as hereinafter mentioned, namely, when and so long as the 
person for the time being entitled to the receipt of such 
rent is a person who by reason of his estate or by virtue of 
any decl^uration in the settlement is entitled to work such 
earth, coal, stone, or mineral for his own benefit, one fourth 
part of such rent, and otherwise three fourth parts thereof ; 
and in every such lease sufficient provision shall be made to 
ensure such application of the aforesaid portion of the rent 
by the appointment of trustees or otherwise as the Court 
shall deem expedient : 
Fourthly. No such lease shall authorise the felling of any 
trees except so far as shall be necessary for the purpose of 
dearing tne groimd for any buildings, excavations, or other 
works authorised by the lease : 
c. c c 
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Fifthly. Every such lease shall be by deed, and the leasee 
shall execute a counterpart thereof, and every such lease 
shall contain a condition for re-entry on nonpayment of tilie 
rent for a period of twenty-eight days after it becomes due, 
or for some less period to be specified in that behalf. 

Sect. 5. 5^ Subject and in addition to the conditions hereinbefore men- 

Lea^ may tioned, every such lease shall contain such covenants, conditions, 

specif ^d stipulations as the Court shall deem expedient with reference 

covenants. to the spedal circumstances of the demise. 

Sect. 6. Q^ The power to authorise leases conferred by this Act shall 

Parte of extend to authorise leases either of the whole or any parts of the 

Beitled estates ii-t j i , j i * ^ o. j^ aa* 

maybe leased. Settled estates, and may be exercised from time to time. 

Sect. 7. 7, Any leases, whether granted in pursuance of this Act or 

Leases may be otherwise, may be surrendered either for the purpose of obtaining 
aaS^renewed. ^ renewal of the same or not, and the power to authorise leases 
conferred by this Act shall extend to authorise new leases of ihe 
whole or any part of the hereditaments comprised in any sur- 
rendered lease. 

Sect. 8. 3^ The power to authorise leases conferred by this Act shall 

au^orize ©xtend to authorise preliminary contracts to grant any such leases, 
f^ses^^ ai^d aiiy of the terms of sucn contracts may be varied in the 

extend to leases, 

preliminary 

^^S^**9 9. AU the powers to authorise and to grant leases contained 

beet. tf. ^ ^j^jg ^^^ gj^g^jj ^^ deemed to include respectively powers to 

ka^ng to in- authorise the lords of settled manors and powers to the lords of 

elude powers Settled manors to give licenses to their copyhold or customaiy 

*^f^?^ ^^ tenants to grant leases of lands held by them of such manors to 

to give"*^*^" ^^® ^me extent and for the same purposes as leases may be 

licenses to authorised Or granted of freehold hereditaments under this Act. 

their copy- 

l^or cus- jQ^ rpjjQ power to authorise leases conferred by this Act may 
tenante to be exercised by the Court either by approving of particular leases 
grant leases, or by Ordering that powers of leasing, in conformity with the 
Sect. 10. provisions of tois Act, shall be vested in trustees in manner here- 
Mode in which inafter mentioned. 

leases may be 

authorised n^ y^^j^ appKcation is made to the Court eitiier to approve 

Sect 11. Qf a particular lease or to vest any powers of leasing in trustees, 
^ce to be *^® Court shall require the applicant to produce such evidence as 
produced on i^ ^hall deem sufficient to enable it to ascertain the nature, value, 
an application and circumstanccs of the estate, and the terms and conditions on 
ka^^""^ which leases thereof ought to be authorised. 

Sect 12. 12. When a particular lease or contract for a lease has been 
After ap- approved by the Court, the Court shall direct what person or 
^Tcourt to P®^^^^ ^^ execute the same as lessor ; and the lease or con- 
direct who ^fl^t executed by such person or persons shall take effect in all 
shall be the respects as if he or they was or were at the time of the execution 
lessor. thereof absolutely entitled to the whole estate or interest whidi 
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is bound by the settlement, and had immediately afterwards 
settled the same according to the settlement, and so as to operate 
(if necessary) by way of revocation and appointment of the use 
or otherwise, as the Court shall direct. 

13. Where the Court shall deem it expedient that any general Sect 13. . 
powers of leasing any settled estates conformably to this Act Powers of 
should be vested in trustees, it majr by order vest any such ^"^f^^ 
power accordingly either in the existing trustees of the settle- trustees. "^ 
ment or in any other persons, and such powers, when exercised 

by such trustees, shall take effect in all respects as if the power 
so vested in them had been originally contained in the settle- 
ment, and so as to operate (if necessary) by way of revocation 
and appointment of the use or otherwise, as the Court shall 
direct ; and in every such case the Court, if it shall think fit, 
may impose any conditions as to consents or otherwise on the 
exercise of such power, and the Court may also authorise the 
insertion of provisions for the appointment of new trustees from 
time to time for the purpose of exercising such powers of leasing . 
as aforesaid. 

14. Provided always, that in orders under this Act for vesting Sect. 14. 
any powers of leasing in any trustees or other persons, no con- CJonditions 
ditions shall be inserted requiring that the leases thereby autho- ^J^^^*^^^ 
rised should be submitted to or be settled by the Court or a jud^e Comt not to 
thereof, or be made conformable with a model lease deposited m be inserted in 
the judge's chambers, save only in any case in which the parties ^^^^® 
applying for the order may desire to have any such condition 5^. 
inserted, or in which it shall appear to the Court that there is 

some special reason rendering the insertion of such a condition 
necessary or expedient. 

15. Provided also, that in all cases of orders (whether under Sect 15. 
this Act or under the corresponding enactment of the Acts Conditions, 
hereby repealed) in which any such condition as last aforesaid "^^^ ^" , 
shall have been inserted, it shall be lawful for any party J^S^^t. 
interested to apply to the Court to alter and amend such order 

by striking out such condition, and the Court shall have full 
power to dter the same accordingly, and the order so altered 
shall have the same validity as if it had originally been made 
in its altered state ; but nothing herein contamed shall make it 
obligatory on the Court to act under this provision in any case 
in i^ch from the evidence which was before it when the order 
sought to be altered was made, or from any other evidence, it 
shall appear to the Court that there is any special reason 
why in the case in question such a condition is necessary or 
expedient. 

16. It shall be lawful for the Court, if it shall deem it Sect 16. 
proper and consistent with a due regaid for the interests of Coortmaj 
all parties entitled under the settlement, and subject to the I^^^^^a 
provisions and restrictions in this Act contained, from time to estate and of 
time to authorise a sale of the whole or any parts of any settled timber, 
estates or of any timber (not being ornamental timber) growing 

cc2 
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on any settled estates, and eveiy sadi sale shall be oondnoted 
and confirmed in the same manner as by the rules and practice 
of the Court for the time being is or snail be required in the 
sale of lands sold under a decree of the Court. 

Sect 17. 17, It shall be lawful for the Courts if it shall deem it proper 
Froeeedingtfor and consistent With a due regard for the interests of all parties who 
protection. ^^.^ ^^ ^f^^y hereafter be entitled under the settlement^ and subfeet 
to the provisions and restrictions in this Act contained^ to sanction 
any action, defence, petition to Parliament^ parliamentary opposi- 
tion, or other proceedings appearing to the Court necessary for the 
protection of any settled estate, and to order that all or any part of 
the costs and expenses in relation thereto be raised and paid by 
means of a sale or mortgage of or charge upon all or any part of 
the settled estate, or be raised and paid out of the rents and profits 
of the settled estate, or out of any moneys or investments repre- 
senting moneys liable to be laid out in the purchase of heredita- 
ments to be settled in the same manner as the settled estate, or out 
of the income of such moneys or investments, or out of any accumu- 
lations of rents, profits, or income. 

Bepeeled by the S. L. Act, 1882, sect. 64, ante. 

Sect. 18. 18. When any land is sold for building purposes it shall be 
Consideratioii lawful for the Court, if it shall see fit, to allow the whole or any 
f**' wdin^^ P*^ ^^ *^® consideration to be a rent issuing out of such land, 
may be a fie- ^^^^ niay be secured and settled in such manner as the Court 
farm rent, shall approve. 

Sect. 19. 19. On any sale of land any earth, coal, stone, or mineral 

Minerals, &o. may be excepted, and any rights or privileges may be reserved, 

uaay l>« «j- and the purcnaser may be required to enter into any covenants 

^^ "* or submit to any restrictions which the Court may deem 

advisable. 

Sect. 90. 20. It shall be lawful for the Court, if it shall deem it proper 

Court may and consistent with a due regard for the interests of all i)arties 

J^OTwe entitled under the settlement, and subject to the provisions and 

any partof** restrictions in this Act contained, from time to time to direct 

setUed estates that any part of any settled estates be laid out for streets^ 

^^8*"^®^ roads, paths, squares, gardens, or other open spaces, sewers, 

other T^rks. di^^^y or wat€ax)ourses, either to be dedicated to the public or 

not ; and the Court may direct that the parts so laid out shall 

remain vested in the trustees of the settlement, or be conveyed 

to or vested in any other trustees upon such trusts for securiDg 

the continued appropriation thereof to the purposes aforesaid 

in all Tespects, and with such provisions for the appointment 

of new trustees when required, as by the Court shall be deemed 

advisable. 

Sect. 21. 21. Where any part of any settled estates is directed to be 
As to laying laid Out for such purposes as aforesaid, the Court may direct 
out and that any such streets, roads, paths, squares, gardens, or other 

^ecutLgand ^P^^ spaces, sewers, drains, or watercourses, including all 
maintainmg neccssary or proper fences, pavings, connexions, and other 
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works inaidenlal thereto respectively, be made and executed, streets, roads, 
and that all or any part of the expenses in relation to such "^^^'^^^ 
laying out and making and execution be raised and paid by ^^ensM 
means of a sale or mortgage of or charge upon all or any thereof. 
part of the settled estates, or be raised and paid out of the 
rents and profits of the settled estates or anj^ part thereof, or 
out of any moneys or investments representmg moneys liable 
to be laid out in the purchase of hereditaments to be settled in 
the same manner as the settled estates, or out of the income 
of such moneys or investments, or out of any accumulations 
of rents, profits, or income ; and the Court may also give such 
directions as it may deem advisable for any repair or mainte- 
nance of any such streets, roads, paths, squeures, gardens, or 
other open spaces, sewers, drains, or watercourses, or other 
works, out of any such rents, profits, income, or accumulations 
during such period or periods of time as to the Court shaU 
seem advisable. 

22. On every sale or dedication to be effected as herein- Sect 22. 
before mentioned the Court may direct what person or persons Howsalesand 
shall execute the deed of conveyance ; and the deed executed dedications 
by such person or persons shall take effect as if the settlement ^^cted 
had contained a power enabling such person or persons to effect under the 
such sale or dedication, and so as to operate (if necessai^) by ^^*^V* 
way of revocation and appointment of the use or otherwise, as ® 

the Court shall direct. 

23. Any person entitled to the possession or to the receipt Sect. 23. 
of the rents and profits of any settled estates for a term of Application 
years determinable on his death, or for an estate for life or any by petition 
greater estate, and also any person entitled to the possession or ^^^*^n- 
to the receipt of the rents and profits of any settled estates as ^rred by this 
the assignee of any person who but for such assignment would Act. 

be entitled to such estates for a term of years determinable with 
any life, or for an estate for any life or any greater estate, may 
apply to the Court by petition in a summary way to exercise the 
powers conferred by this Act. 

24. Subject to the exceptions hereinafter contained, every Sect. 24. 
application to the Court must be made with the concurrence or with whose 
consent of the following parties ; namely, consent such 

Where there is a tenant in tail under the settlement in exist- g^^^'"'' ^ 
ence and of full age, then the parties to concur or consent 
shall be such tenant in tail, or if there is more than one 
such tenant in tail, then the first of such tenants in tail and 
all persons in existence having any beneficial estate or in- 
terest under or by virtue of the settlement prior to the 
estate of such tenant in tail, and all trustees having any 
estate or interest on behalf of any unborn child prior to 
the estate of such tenant in tail ; 

And in every other case the parties to concur or consent shall 
be all the persons in existence having any beneficial estate 
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Sect 26. 

Notice to be 
given to per- 
sons who do 
not consent to 
or concur in 
the applica- 
tion. 



or interest under or by yirtue of the settlement, and also 
all trustees having any estate or interest on behalf of any 
unborn child. 

Sect 26. 25« Provided always, that where an infant is tenant in tail 
Court may under the settlement, it shall be lawful for the Court, if it shall 
dispeuM with think fit, to dispense with the concurrence or consent of the 
rSprotoTcer- Person, if only one, or all or any of the persons, if more than 
tain estates. One, entitled, whether beneficially or otherwise, to any estate or 
interest subsequent to the estate tail of such infant. 

26. Provided always, that where on an application under this 
Act the concurrence or consent of any such person as aforesaid 
shall not have been obtained, notice shall be given to such 
person in such manner as the Court to which the application shall 
be made shall direct, requiring him to notify within a time to 
be specified in such notice whether he assents to or dissents from 
such application, or submits his rights or interests so far as they 
may be affected by such application to be dealt with by the 
Court, and every such notice shall specify to whom and in what 
manner such notification is to be delivered or left. In case 
no notification shall be delivered or left in accordance with the 
notice and within the time thereby limited, the person to or for 
whom such notice shall have been given or left shall be deemed 
to have submitted his rights and interests to be dealt wiih by 
the Court. 

27. Provided also, that where on an application imder this 
Act the concurrence or consent of any such person as aforesaid 
shall not have been obtained, and in case such person cannot be 
found, or in case it shall be uncertain whether he be living or 
dead, or in case it shall appear to the Court that such notice as 
aforesaid cannot be given to such person without expense dis- 
proportionate to the value of the subject-matter of the applica- 
tion, then and in any such case the Court, if it shall think fit, 
either on the ground of the rights or interests of such person 
being small or remote, or being similar to the rights or interests 
of any other person or persons, or on any other ground, may 
by order dispense with notice to such person, and such person 
shall thereupon be deemed to have submitted his rights and 
interests to be dealt with by the Court. 

28. An order may be made upon any application notwith- 
standing that the concurrence or consent of any such person as 



Sect. 27. 

Court may 
dispense with 
notice under 
certain cir- 
cumstances. 



Sect. 28. 

Court may 



dispenrowith aforesaid shall not have been obtained or shall have been infused, 

havSg regard ^^^ *^® Court in considering the application shall have regard to 

to the number the number of persons who concur in or consent to the i^plica- 

"f ^^tieT*** *^^°' ^^^ "^^^ dissent therefrom, or who submit or are to be 

o parties. deemed to submit their rights or interests to be dealt with by 

the Court, and to the estates or interests which such persons 

respectively have or claim to have in the estate as to which sudi 

application is made ; and every order of the Court made upon 

sudi application shall have the same effect as if all such p^sons 

had been consenting parties thereto. 
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29. Provided neyertheless, that it shall be lawful for the Sect. 29. 
Court if it shall think fit, to give effect to any petition subject Petition may 



.nted 



to and so as not to affect the rights, estate, or interest of any ^ ?»' 
person whose concurrence or consent has been refused, or who ^^,^^^g' 
nas not submitted or is not deemed to have submitted his rights rights of non- 
or interests to be dealt with by the Court, or whose rights, estate, ^^f?"^*^ 
or interest ought in the opinion of the Court to be excepted. Parties. 

30. Notice of any application to the Court under this Act Sect. 30. 
shidl be served on all trustees who are seised or possessed of any Notice of 
estate in trust for any person whose consent or concurrence to or ff^^^^^ ^ 
in the application is nereby required, and on any other parties aU trustees^ 
who in the opinion of the Court ought to be so served, unless the &o. 
Court shall think fit to dispense with such notice. 

3L Notice of any application to the Court under this Act Sect. 31. 
shall, if the Court shall so direct, but not otherwise, be inserted Notice of 
in such newspapers as the Court shall direct, and any person or application to 
body corporate, whether interested in the estate or not, may n©^^ra if 
apply to the Court by motion for leave to be hewd in opposition Court direct. 
to or in support of any application which may be made to the 
Court under this Act ; and the Court is hereby authorised to 
permit such person or corporation to appear and be heard in 
opposition to or support of any such application, on such terms 
as to costs or otherwise, and in such manner, as it shall think fit. 

32. The Court shall not be at liberty to grant any application "®®** ,^** 
under this Act in any case where the applicant, or any party ^q^*^^^" 
entitled, has previously applied to either House of Parliament this Act to be 
for a private Act to effect the same or a similar object, and such grantedwher© 
application has been rejected on its merits, or reported against * ^^^IJJ^on 
by the judges to whom the Bill may have been referred. Lm been re- 
jected by Par- 

33. The Court shall direct that some sufficient notice of any liament. 
exercise of any oiE the powers conferred on it by this Act shall Sect. 33. 
be placed on the settlement or on any copies thereof, or other- Notice of the 
wise recorded in any way it may think proper, in all cases where V^^^^^i^ 
it shall appear to the Court to be practicable and expedient for »iven as 
preventinir fraud or mistake. directed by 

^ ^ the Court. 

34. All money to be received on any sale effected under the Sect. 34. 
authority of this Act, or to be set aside out of the rent or pay- Payment and 
ments reserved on any lease of earth, coal, stone, or minerals as qJ*^^^^^ 
aforesaid, may, if the Court shall think fit, be paid to any trustees arising ^m 
of whom it shall approve, or otherwise the same, so far as relates sales or set 
to estates in England, shall be paid into Court ex parte the J^^^^e 
applicant in the matter of this Act, and so far as relates to estates reserved on 
in Ireland shall be paid into the Bank of Ireland to the account mining leasee, 
of the Accountant-General ex parte the applicant in the matter 

of this Act ; and such money shall be applied as the Court shall 
from time to time direct to some one or more of the following 
purposes, namely, — 

00 far as relates to estates in England the purchase or redemp- 
tion of the land tax, and so far as relates to estates m 
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Ireland the purobaBe or redemption of rentoharge in lieu 

of tithes, Crown rent, or quit rent ; 
The disoheurge or redemption of any inonmbrance affeotmg 

the hereditaments in respect of which such money was pai{ 

or affecting any other hereditaments subject to the same 

uses or trusts ; or 
The purchase of other hereditaments to be settled in the same 

manner as the hereditaments in respect of which the money 

was paid ; or 
The payment to any person becoming absolutely entitled. 

Sect. 36. 35. The application of the money in manner aforesaid may, 
Trustees maj if the Court shall so direct, be made by the trustees (if any) 
^P^^^'ieys without any application to the Court, or otherwise upon an order 
Sses without ^^ t^® Court upon the petition of the person who would be 
application to entitled to the possession or the receipt of the rents and profits 
Court. of the land if tne money had been invested in the purchase of 

land. 

Sect. 36. 36. Until the money can be applied as aforesaid, the same 
Until money shall be invested as the Court shall direct in some or one of the 
canj>?appjied investments in which casb under the control of the Court is for 
and ^d^s *^® *™® being authorised to be invested, and the interest and 
to be paid to dividends of such investments shall be paid to the person who 
gu^s en- would have been entitled to the rents and profits of the land if 
the money had been invested in the purchase of land. 

Sect 37. 37. Where any purchase-money paid into Court under the 

Court may provisions of this Act shall have been paid in respect of any 

direct appli- Jease for a life or lives or years, or for a life or lives and years, 

moi^ ki ^^ *^y ©state in lands less than the whole fee simple thereof, or 

respect of • of any reversion dependent on any such lease or estate, it shall 

leases or ]yQ lawful for the Court on the petition of any party interested in 

nMiyTppeM* such money to order that the same shall be laid out, invested, 

just. accumulated, and paid in such manner as the said Court may 

consider will rive to the parties interested in such money the 

same benefit therefrom as they might lawfully have had from 

the lease, estate, or reversion in respect of which such money 

shall have been paid, or as near thereto as may be. 

* * 38. The Court shall be at liberty to exercise any of the powers 

^^^^y conferred on it by this Act, whether the Court shall have aheady 

powers re- exercised any of the powers conferred by this Act in respect of 

peatedly, but the Same property or not ; but no such powers shall be exercised 

Sse^^CTn^^'" if an^ express declaration that they shall not be exercised is 

expressly contained in the settlement : Provided always, that tiie ciroum- 

negatived. stance of the settlement containing powers to eflfect similar 

purposes shall not preclude the Court from exercising any of the 

powers conferred by this Act, if it shall think that the powers 

Sect. 39. contained in the settlement ought to be extended. 

authorise any 39. Nothing in this Act shall be construed to empower the 
act which Court to authorise any lease, sale, or other act beyond me extent 
hWl^ to which in the opinion of the Court the same might have been 
authorised authorised in and by the settlement by the settlor or settlors. 

by the settlor. 
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40« After the oompletion of any lease or sale or other act Sect. 40. 
under the authority of the Court, and purporting to be in pur- j^^ts of the 
suance of this Act, the same shedl not be invalidated on the Ck>iirt in pro- 
ground that the Court was not hereby empowered to authorise J^^/*^^' 
the same, except that no such lease, sale, or other act shall have ^^not to be 
any effect against such person as herein mentioned whose con- inyalidated. 
currence or consent ought to be obtained, or who ou^ht to be 
served with notice, or in respect of whom an order dispensing 
with such service ought to be obtained in the case where such 
concurrence or consent has not been obtained and such service 
has not been made or dispensed with. 

41. It shall be lawful for the Court, if it shall think fit, to Sect 41. 
order that all or any costs or expenses of all or anv parties of Costs. 
and incident to any application under this Act shall be a cheurge 

on the hereditaments which are the subject of the application, 
or on any other hereditaments included in the same settlement 
and subject to the same limitations ; and the Court ma^ also 
direct that such costs and expenses shall be raised by sale or 
mortgage of a sufficient part of such hereditaments, or out of 
ihe rents or profits thereof, such costs and expenses to be taxed 
as the Court shall direct. 

42. General rules and orders of Court for carrying into effect Sect. 42. 
the purposes of this Act, and for regulating the times and form Bales and 
and mode of procedure, and generally the practice of the Court orders. 

in respect of the matters to which this Act relates, and for regu- 
lating the fees and allowances to all officers and solicitors of the 
Court in respect to such matters, shall be made so far as relates 
to proceedings in England by any three or more of the follow- 
ing persons, of whom the Lord Chancellor shall be one, namely, 
the Lord Chancellor, the Lord Chief Justice of England, the 
Master of the Rolls, the Lord Chief Justice of the Common 
Pleas, the Lord Chief Baron of the Exchequer, and four other 
judges of the Supreme Court of Judicature to be from time to 
time appointed for the purpose by the Lord Chancellor in writ- 
ing under his hand, sudi appointoient to continue for such time 
as shall be specified therein, and so far as relates to proceedings 
in Ireland, by any three or more of the following persons, of 
whom the Lord Chancellor of teland shall be one, namely, the 
Lord Chancellor of Ireland, the Lord Chief Justice of Ireland, 
the Master of the Rolls in Ireland, the Lord Chief Justice of 
the Common Pleas, and the Lord Chief Baron, and four other 
judges of the superior courts in Ireland to be from time to time 
appointed for the purpose by the Lord Chancellor of Ireland in 
writing, imder his hand, such appointment to continue for such 
time as shall be specified therein, and such rules and orders may 
from time to time be rescinded or altered by the like authorities 
respectively, and all such rules and orders shall take effect as 
general orders of the Court. 

43. All general rules and orders made as aforesaid shall be ^^' **• 
laid before each House of Parliament within forty days after ^J^ ^ be 
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Sect 45. 

Application 
^ r le 



laid before the making thereof if Parliament is then sitting, or if not. 
Parliament, -^ithin forty days after the oommenoement of the then next 
ensuing session ; and if an address is presented to Her Majesty 
by either House of Parliament within the next subsequent forty 
days on which the said House shall have sat, praying that any 
such rule or order may be annxdled, Her Majesty may there- 
upon by Order in Council annul the same, and the rule or 
order so annulled shall thenceforth become void and of no effect, 
but without prejudice to the validity of any proceedings which 
may in the meantime have been taken under the same. 

44. The powers vested in the High Court of Justice bv this 
Act may, so far as relates to estates within the County Palatine 
of Lancaster, be exercised also by the Court of Chancei^ of the 
said County Palatine ; and general rules and orders of Court for 
the purposes aforesaid, so far as relates to proceedinfi^s in the 
said Court of the said County Palatine, shidl be made by the 
Chancellor of the Duchy and County Palatine of Lancaster, 
with the advice and consent of any one or more of the persons 
authorised under this Act to concur in the making of general 
rules and orders relating to proceedings in England, and also 
with the advice and consent of the Yice-Chancefior of the said 
County Palatine. 

45. It shall and may be lawful for any person who under 
the provisions of this Act may make an application to the Court 
of Chancery in Lreland for the lease or sale of a settled estate, 
instead of making such application to the said Court of Chan- 
cery in Lreland to apply to the Landed Estates Court, Lreland, 
for the purpose of having the lease or sale of such settled estate 
under the said last-mentioned Court ; and thereupon it shall be 
lawful for the said Landed Estates Court, Ireland, to exercise 
all the powers conferred upon the Court of Chancery in Ireland 
in relation to leases or sales of such nature under the provisions 
of this Act, save that the judge in the case of a sale shall him- 
self execute the conveyance to the purchaser under such sale, 
and save that such conveyance shall have the like operation and 
effect, and confer such indefeasible title to the purchaser as if 
such sale had been made and such conveyance had been executed 
upon an application for the sale of an incumbered estate under 
the Act of the twenty-first and twenty-second years of Her 
Majesty, chapter seventy-two : Provided always, that the 
Landed Estates Court, Ireland, shall make such investigation 
of the title and circumstances of the said estates as shall 
appear expedient, and also in cases of sales as in other eases 
preliminaiy to sales conducted in the said Landed Estates 
Court, Ireland: Provided also, that eveiy decision and order 
in the course of such proceedings shall be subject to appeal 
to the Court of Appeal in Chancery as in other cases under the 
said Act. 

Sect 46. 40^ It gtaii \yQ lawful for any person entitled to the posses- 
Tena^for ^qj^ q^ Jq t^^ receipt of the rents and profits of any settled 



for lease or 
sale in Ireland 
may be made 
to Landed 
Estates Ck>Qrt. 
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estates for an estate for any life, or for a term of years firrant leases 
determinable with any life or lives, or for any greater estate, ^^^ ^i years. 
either in his own right or in right of his wife, unless the settle- 
ment shall contain an express declaration that it shall not be 
lawful for such person to make such demise ; and also for any 
person entitled to the possession or to the receipt of the rents 
and profits of any unsettled estates as tenant by the courtesy, 
or in dower, or in riffht of a wife who is seised in fee, without 
any application to the Court, to demise the same or any part 
thereof, except the principal mansion house and the demesnes 
thereof, and other lands usually occupied therewith, from time 
to time, for any term not exceeding twenty-one years so far as 
relates to estates in England, and thirty-five years so far as 
relates to estates in Ireland, to take effect in possession at or 
within one year next after the making thereof ; provided that 
every such demise be made by deed, and the best rent that can 
reasonably be obtained be thereby reserved, without any fine 
or other benefit in the nature of a fine, which rent shaU be 
incident to the immediate reversion; and provided that such 
demise be not made without impeachment of waste, and do 
contain a covenant for payment of the rent, and such other 
usual and proper covenants as the lessor shall think fit, and also 
a condition of re-entry on nonpayment of the rent for a period 
of twenty-eight days after it becomes due, or for some less 
period to be specified in that behalf ; and provided a counterpart 
of every deed of lease be executed by the lessee. 

47. Every demise authorised by the last preceding section Sect 47. 
shall be valid against the person granting the same, and all Against 
other persons entitled to estates subsequent to the estate of such '^liom saob. 
person, under or by virtue of the same settlement if the estates ^^^^^ - 
be settled, and in the case of unsettled estates against the wife 

of any husband granting such demise of estates to which he is 
entitled in right of such wife, and against all persons claiming 
through or under the wife or husband (as the case may be) of 
the person granting the same. 

48. The execution of any lease by the lessor or lessors shall Sect 48. 
be deemed sufficient evidence that a counterpart of such lease Evidence of 
has been duly executed by the lessee as required by this Act. ^JSnto^irt 

lease Ij 

49. All powers given by this Act, and all applications to the lefl«©®- 
Court under this Act, and consents to and notifications respect- ^^^ *9. 
ing such applications, may be executed, made, or ffiven by, and I^^v^ion as 
all notices under this Act may be given to guardians on l^half J^ti^^&o. 
of infants, and by or to committees on behalf of lunatics, and 

by or to trustees or asognees of the property of bankrupts, 
debtors in liquidation, or insolvents : Provided nevertheless, mat 
in the cases of infant or lunatic tenants-in-tail no application to 
the Court or consent to or notification respecting an^ application 
may be made or given by any guardian or committee without 
the special direction of the Court. 
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Sect 52. 
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withstanding 
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Sect. 55. 

Exception as 
to entails 



50. Where a married woman shall apply to the Court, or 
consent to an application to the Court, under this Act, she shall 
first be examined apart from her husband touching her know- 
ledge of the nature and effect of the application, and it shall be 
ascertained that she freely desires to make or consent to such 
application ; and such examination shall be made whether the 
hereditaments which are the subject of the application shall' be 
settled in trust for the separate use of such married woman 
independently of her husband or not; and no clause or pro- 
vision in any settlement restraining anticipation shall prevent 
the Court from exercising, if it shall think fit, any of the powers 
given by this Act, and no such exercise shall occasion any for- 
leiture, anything in the settlement contained to the contrary 
notwithstanding. 

51. The examination of such married woman, when resident 
within the jurisdiction of the Court to which such application is 
made, shall be made either by the Court or by some, solicitor 
duly appointed by the Court for that purpose, who shall certify 
under his hand that he has examined her apart from her 
husband, and is satisfied that she is aware of the nature and 
effect of the intended application, and that she freely desires 
to make or consent to the same. And when the married 
woman is resident out of the jurisdiction of the Court to 
which such application is made, her examination may be 
made by any person appointed for that purpose by the Court, 
whether he is or is not a solicitor of the Coiut, and such person 
shall certify under his hand to the effect hereinbefore provided 
in respect of the examination of a married woman resident 
within the jurisdiction. And the appointment of any such 
person not being a solicitor shall afford conclusive evidence that 
the married woman was at the time of such examination resident 
out of the jurisdiction of the Court. 

52. Subject to such examination as aforesaid, married 
women may make or consent to any applications, whether they 
be of full age or infants. 

53. Nothing in this Act shall be construed to create any 
obligation on any person to make or consent to any application 
to the Court or to exercise any power. 

54. For the purposes of this Act, a person shall be deemed to 
be entitled to the possession or to the receipt of the rents and 
profits of estates, although his estate may be charged or incum- 
oered either by himself or by the settlor, or otherwise howsoever, 
to any extent ; but the estates or interests of the parties entitled 
to any such charge or incumbrance shall not be affected by the 
acts of the person entitled to the possession or to the receipt of 
the rents and profits as aforesaid unless they shall concur 
therein. 

55. Provided always, that nothing in this Act shall authorise 
any sale or lease beyond the term of twenty-(me years of any 
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settled estates in respect of which, under the Act of the thirty- created by 
fourth and thirty-fifth years of King Henry the Eighth, chapter ^^^?^' 
twenty, " to embar feigned recovery of lands wherein the King's ^ * 
Majesty is in reversion," or under any other Act of Parliament, 
the tenants-in-tail are restrained from barring or defeating their 
estates tail, or where the reversion is vested in the Crown. 

56. Nothing in this Act shall authorise the granting of a Scot. 66. 
lease of any copyhold or customary hereditaments not warranted, Savine rights 
by the custom of the manor without the consent of the lord, nor ^^ lords of 
otherwise prejudice or affect the rights of any lord of a manor. ™*^"- 

57. This Act shall, except as herein-after provided, apply to Sect. 67. 
all matters existing at the time of the passing of tms Act, To what 
whether proceedings are actually pending or not, and any pro- settlements 
oeedings in any such matter may be continued or taken imder ^^^^^^^ ^ 
this Act as if the matter originated under this Act, or may be 
continued or taken xmder the Acts hereby repealed, or pcurtly 

under this Act and partly xmder the said repealed Acts as 
occasion may require : Provided always, that the provisions in 
this Act contained respecting demises to be made without appli- 
cation to the Court shall extend only to settlements made after 
the first day of November one thousand eight hundred and fifty- 
six. 

58« The Acts specified in the schedule to this Act, are hereby Sect 68. 
repealed : Provided always, that this repeal shall not affect any- Repeal of 
thing done or any proceeding taken under any enactment hereby ^°^'2§^^ 
rep^ed. ^ 

59. Nothing in this Act shall interfere with the exercise of Sect 69. 
any powers to authorise or grant leases conferred by any Act of Saymg. 
Parliament not expressly repealed by this Act. 

60. This Act shall not extend to Scotland. Sect 60. 

Extent of 

fiL This Act shall commence on the first day of November -^^ 
one thousand eight hundred and seventy-seven. 
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A SUMMARY 

OF THB 

MARRIED WOMEN'S PROPERTY ACT, 

1882. 



This Act ooDsolidates and extends the proyisions of the Married 
Women's Property Act, 1870, (33 & 34 Viet. c. 93), and the Married 
Women's Property Act (1870) Amendment Act, 1874, (37 & 38 Vict 
c. 50) ; which Acts are repealed as from the 1st January, 1883, the 
date of its commencement. The following is a brief sununary of its 
chief provisions : — 

As regards Women married before the Act : 

All property their title to which accrues after the Act, including 
eamingfif, is to be their separate property. (Sect. 6.) 

All deposits in sayings' banks, annuities, public funds, and shares 
in companies and societies, which at the commencement of the Act 
are standing in a married woman's name, solely (sect. 6), are to be 
taken to be her separate property. This rule is by sect. 8 extended 
to property standing in her name jointly with any other person 
except her husband, so far as relates to her interest therein. 

As regards Women married after the Act : 

All property belonging to a woman at her marriage, or afterwards 
acquired by or devolving upon her, including earnings, is to be held 
by her as a feme sole (sect. 2) ; subject to the provisions contained in 
her settlement, if any (sect. 19). 

As regards all Women married either before or after the Act : 

A married woman may acquire, hold, and dispose of any property as 
if she were a feme sole, without the intervention of trustees. (Sect. 1, 
sub-s. 1.) She may enter into a contract including the acceptance of 
a trustee^p or the office of executor (sect. 24), and making insur- 
ances (see post), and may sue and be sued without joinder of her 
husband (sect. 1, sub-s. 2), and may be made bankrupt if trading 
apart from her husband (sect. 5). Her contracts bmd property 
acauired after their date. (Sect. 1, sub-s. 4.) She may lend money 
to ner husband, and prove in his bankruptcy, but not in competition 
with other creditors for valuable consideration. (Sect. 3.) She has 
power to make a will (sect. 1, sub-s. 1), and if she thereby exercises 
a general power of appointment, the property thereby appointed 
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beoomes liable for her debts (sect 4). She can make inyestments 
in her own name, which will be her separate property unless and 
until the contrary is shown (sect. 7) ; but no company is compelled, 
oontraiy to its constitution, to place her on the register in respect of 
shares to which a liability is attached (ibid.). The same remarks 
apply to her interest in joint investments not made jointly with her 
husband (sect. 8) ; and she may transfer, or join in a transfer, 
without her husband (sect. 9). She may insure her life or that of 
her husband, and the policy may be expressed to be for the benefit of 
her husband or children, or any of them. (Sect. 11.) Such policy, 
if so expressed, will not form part of her estate, and trustees of the 
policy moneys may be appointed. (Ibid.) A husband may effect an 
insurance in like mannw. {Ibid.) 

A married woman may take civil proceedings against all persons, 
and may take criminal proceedings against cdl persons, except her 
husband while she is livmg with him, for the protection of her pro- 
perty. (Sect. 12.) A husband may take criminal, but not civil, 
peoceedin^ against his wife. (Sect. 16.) 

A married woman remains liable for ante-nuptial debts and con- 
tracts (sect. 13) ; and her husband is liable to the extent of any 
property acquired by him through his wife (sect. 14). But in the 
case of persons married before the Act, such liability is not to be 
increased or diminished. A husband and wife may be jointly sued. 
(Sect. 15.) A married woman is liable to the parish for the main- 
tenance of her husband (sect. 20) and children. (Sect. 21.) 

Investments fraudulently made by a married woman, as against 
either her husband or creditors, are provided against (sect. 10); 
and premiums fraudulently paid on policies sure to be refunded to 
creditors out of the policy money (sect. 11). 

Questions of title between husband and wife as to property are to 
be decided by summons or otherwise in a summary way, subject to 
appeal. The County Court has jurisdiction, subject to a right of 
removal if the amount in litigation exceeds the prescribed limit. 
(Sect. 17.) 

Existing settlements are preserved, and future settlements may be 
made, including a restraint on anticipation ; but any future settlement 
of a woman's property will be valid against her creditors only so 
far as a settlement of a man's property would be valid against his 
creditors. (Sect. 19.) 

At the end of the sections of the new Act, such parts of the former 
enactments as wholly or in part correspond therewith respectively are 
briefly referred to. 

The following cases have been decided since the commencement of 
the Act : — 

1. A mam^ woman may be administratrix without her husband 

consenting or joining in the administration bond. {In the 
goods ofAyreSy 8 P. D. 168.) 

2. A married woman may sue in her own name for torts committed 

before the Act. {James v. Barraud^ 31 W. R. 786.) 
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3. A married woman suing in her own name need not give securit j 

for costs. {ThrelfallY. Wilson, 8 P. D. 18.) 

4. A married woman may sue in her own name without giving 

security for costs, even though the cause of action arose oef ore 
the Act. (Severance v. Civil Service Supply Association^ 48 L. T. 
485.) 

5. Under a gift in a will to a hushand and wife together, both talce 

separate shares. {Mander v. Harris, 24 Ch. D. 222.) 

6. A married woman may petition for the appointment of new 

trustees without her husband being party to the petition. 
{Re Outtcin, 31 W. E. 374.) 

7. Property held by a married woman as a feme sole under the Act 

is not limited " to her separate use," in such a sense as to 
bring it within an exception of such last-mentioned property, 
from a covenant to settle after-acquired property during cover- 
ture. {Re Stonor's Trusts, 24 Ch. D. 195.) 

8. In a case where the cause of action accrued prior to the Act, 

judgment was entered against a married woman as sole defen- 
dant, though the writ did not claim to charge her separate 
estate. {Brown v. Morgan, 12 L. E. Ir. 122.) 
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THE MARRIED WOMEN^S PROPERTY 
ACT, 1882. 

(45 & 46 Vict. c. 75.) 

An Act to consolidate and amend the Acts relating to the 
Property of Married Women. [18th August, 1882.] 

Whereas it is expedient to consolidate and amend the Act 
of the thirty-third and thirty-fourth Yictoria, chapter ninety- 
three, intituled " The Married Women's Property Act, 1870," 
and the Act of the thirty-seventh and thirty-eighth Victoria, 
chapter fifty, intituled " Aa Act tp amend the Married Women's 
Property Act (1870) : " 

Be it enacted by the Queen's most Excellent Majesty, by and 
with the advice and consent of the Lords Spiritual and Temporal, 
and Commons, in this present Parliament assembled, and by the 
authority of the same, as follows : 

^ 1. — (1.) A married woman shall, in accordance with the j)ro- Sect. 1. 
visions of this Act, be capable of acquiring, holding, and disposing Married 
by will or otherwise, of -any real or personal property as her wom^to be 
separate property, in the same manner as if she were a feme sole, hoSILig pro- 
without ihe intervention of any trustee. perty ai^ of 

(2.) A married woman shall be capable of entering into and ^*'**'^ ** 
rendering herself liable in respect of and to the extent of her * ®°^® 
separate property on any contract, and of suing and being sued, 
either in contract or in tort, or otherwise, in all respects as if she 
were a feme sole, and her husband need not be jomed with her 
as plaintijS or defendant, or be made a party to any action or 
other legal proceeding brought by or taken against her ; and 
any damages or costs recovered by her in any such action or 
proceeding shall be her separate property ; and any damages or 
costs recovered against her in any such action or proceedmg shall 
be payable out of her separate property, and not otherwise. 

(3.) Every contract entered into by a married woman shall 
be deemed to be a contract entered into by her with respect to 
and to bind her separate property, unless the contrary be shown. 

(4.) Every contract entered into by a married woman with 
req)ect to and to bind her separate property shall bind not only 
the separate property which she is possessed of or entitled to at 
the date of the contract, but also aR separate property which she 
may thereafter acquire. 

(6.) Every married woman carrying on a trade separately 
from her husband shall, in respect of her separate property, be 
subject to the bankraptoy laws in the same way as if she were 
a feme sole. 

c. DD 
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Sect. 2. 2. Every woman who marries after the commencement of 

Property of this Act shall be entitled to have and to hold as her separate 
a woman property and to dispose of in manner aforesaid all real and 
S^'l^tobS personal property which shall belong to her at the time of 
held by her as marriage, or shall be acquired by or devolve upon her after 
a feme role, marriage, including any wages, earnings, money, and property 
gained or acquired by her in any employment, trade, or occupa- 
tion, in which she is engaged, or which she carries on separately 
from her husband, or by the exercise of any literary, artistic, or 
scientific skill. 

Compare the Act of 1870, ss. 1, 7, 8, 

Sect. 3. 3. Any money or other estate of the wife lent or entrusted 

Loans by wife by her to her husband for the purpose of any trade or busmees 
to husband, carried on by him, or otherwise, shall be treated as assets of her 
husband's estate in case of his bankruptcy, under reservation of 
the wife's claim to a dividend as a creditor for the amount or 
value of such money or other estate after, but not before, all 
claims of the other creditors of the husband for valuable con- 
sideration in money or money's worth have been satisfied. 

Sect. 4. 4, The execution of a general power by will by a married 

Execution of woman shaU have the effect of making the property appointed 

general liable f Or her debts and other liabilities in the same manner as 

^^^^' her separate estate is made liable imder this Act. 

Sect. 6. 5, Every woman married before the commencement of this 
Property Act shaU be entitled to have and to hold and to dispose of in 
^ A^b***^ manner aforesaid as her separate property all real and personal 
woman mL- property, her titie to which, whether vested or contingent, and 
Tied before whether in possession, reversion, or remainder, shall aoOTue after 
??A^ ^ ^ the commencement of this Act, including any wages, eamings, 

held by her as , . . , * • ji \. i^ t -T 

a feme role, money, and property so gained or acquired by her as aforesaid. 
Compare the Act of 1870, ss. 1, 7, 8. 

Sect. 6. 6. All deposits in any post office or other savings bank, or in 

As to stock, any other bank, aU annuities granted by the Commissioners for 

&c. to which the Reduction oi the National Debt or by any other person, and 

wom^ls ^ smns forming part of the public stocks or funds, or of any 

entitled. other stocks or funds transferable in the books of the Governor 

and Company of the Bank of England, or of any other bank, 

which at the commencement of this Act are standing in the sole 

name of a married woman, and aU shares, stocks, debentures, 

debenture stock, or other interests of or in any corporation, 

company, or public body, municipal, commercial, or otherwise, 

or of or in any industrial, provident, friendly, benefit, building, 

or loan society, which at the commencement of this Act 

are standing in her name, shall be deemed, unless and until 

the contrary be shown, to be the separate property of audi 

married woman ; and tiie fact that any such deposit, annuity, 

sum forming paxt of the public stocks or funds, or of any 

other stocks or funds transferable in the books of ihe 

Governor and Company of the Bank of England or of any 
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other bank, sliare, stock, debenture, debenture stook, or 
other interest as aforesaid, is standing in the sole name of a 
mairied woman, shall be sxifficient prim& fade evidence that she 
is beneficially entitled thereto for her separate use, so as to 
authorize and empower her to receive or transfer the same, and 
to receive the dividends, interest, and profits thereof, without 
the concurrence of her husband, and to indenmify the Post- 
master-General, the Commissioners for the Reduction of the 
National Debt, the Governor and Company of the Bank of 
England, the Governor and Company of the Bank of Ireland, 
and all directors, managers, and trustees of every such bank, 
corporation, company, public body, or sodety" as aforesaid, in 
respect thereof. ^ 

Compare the Act of 1870, ss. 2, 3, 4, 5. 

7. All sums forming part of the public stocks or funds, or of Sect 7. 
any other stocks or fundB transferable in the books of the Bank As to stook, 
of England or of any other bank, and all such deposits and J®- *2J^ 
annmties respectively as are mentioned in the last preceding &o. to a mar- 
section, and all shares, stook, debentures, debenture stock, ana xied woman, 
other interests of or in any such corporation, company, public 

body, or sodety as aforesaid, which after the commencement of 
this Act shall be allotted to or placed, registered, or transferred 
in or into or made to stand m the sole name of any married 
woman shall be deemed, unless and imtil the contrary be shown, 
to be her separate property, in respect of which so far as any 
liability may be incident thereto her separate estate shall alone be 
liable, whether the same shall be so expressed in the document 
whereby her title to the same is created or certified, or in the 
books or register wherein her title is entered or recorded, or 
not. 

Provided always, that nothing in this Act shall require or 
authorize any corporation or joint stock company to admit any 
married woman to be a holder of any shares or stock therein to 
which any liability may be incident, contrary to the provisions 
of any Act of Parliament, charter, byelaw, articles of associa- 
tion, or deed of settlement regulating such corporation or com- 
pany. 

Compare the Act of 1870» ss. 2, 3, 4, 5. 

8. All the providons herein-bef ore contained as to depodts in Sect 8. 
any post office or other savings bank, or in any other bank, investments 
annuities granted by the Commisdoners for the Eeduction of in joint names 
the National Debt or by any other person, sums forming part ^om«aand 
of the public stocks or funds, or of any other stocks or funds others, 
transferable in ike books of the Bank of England or of any other 

bank, shares, stock, debentures, debenture stock, or other inte- 
rests of or in any such corporation, company, public body, or 
sodety as aforesaid respectivelv, which at the commencement of 
this Act shall be standing in tne sole name of a married woman, 
or which, after that time, shall be allotted to, or placed, regis- 
tered, or transferred to or into, or made to stand in, the sole 

dd2 
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Sect. 9. 

As to stock, 
&o. standing 
in the joint 
names of 
a married 
woman and 
others. 



Sect 10. 

Fraudulent 
investments 
with money 
of husbaniL 



Sect. 11. 

Moneys pay- 
able imder 
policy of 
assurance not 
to form part 
of estate of 
the insured. 



name of a married woman, shall reroeotively extend and apply, 
so far as relates to the estate, right, title, or interest of the 
married woman, to any of the paxtioulars aforesaid which, at 
the commencement of this Act, or at any time afterwards, shall 
he standing in, or shall he allotted to, placed, registered, or 
transferred to or into, or made to stand in, the name of any 
married woman jointly with any persons or person other than 
her hnshand. 

9, It shall not he necessary for the hushand of any married 
woman, in respect of her interest, to join in the transfer of any 
such annuity or deposit as aforesaid, or any sum forming part of 
the public stocks or funds, or of any other stocks or f imds transfer- 
able as aforesaid, or any share, stock, debenture, debenture stock, 
or other benefit, right, claim, or other interest of or in any such 
corporation, company, public body, or society as aforesaid, which 
is now or shall at any time hereafter be standing in the sole 
name of any married woman, or in the joint names of such 
married woman and any other person or persons not being her 
husband. 

10, If any investment in any such deposit or annuity as 
aforesaid, or in any of the public stocks or funds, or in any other 
stocks or funds transferable as aforesaid, or in any share, stock, 
debenture, or debenture stock of any corporation, company, or 
public body, mimicipaJ, commercial, or otherwise, or in any 
share, debenture, benefit, right, or claim whatsoever in, to, or 
upon the funds of any industrial, provident, friendly, benefit, 
building, or loan society, shall have been made by a married 
womanT)y means of moneys of her husband, without his consent, 
the Court may, upon an application under section seventeen of 
this Act, order such investment, and the dividends thereof, or 
any part thereof, to be transferred and paid respectively to the 
husband ; and nothing in this Act contained shall give validity 
as against creditors of the husband to any gift, by a husband to 
his wife, of any property, which, after such gift, shall continue 
to be in the order and disposition or reputed ownership of the 
husband, or to any deposit or other investment of moneys of 
the husband made by or in the name of his wife in fraud of his 
creditors; but any monevs so deposited or invested may be 
followed as if this Act had not passed. 

Compare the provisoes in the Act of 1870, ss. 2, 3, 4, 5 ; and ibid, 8. 6. 

11, A married woman may by virtue of the power of making 
contracts herein-bef ore contwied effect a policy upon her own 
life or the life of her husband for her separate use ; and the 
same and all benefit thereof shall enure accordingly. 

A policy of assurance effected by any man on his own life, 
and expressed to be for the benefit of his wife, or of his children, 
or of his wife and children, or any of them, or by any woman on 
her own life, and expressed to be for the benefit of her husband, 
or of her children, or of her husband and children, or any of 
them, shall create a trust in favour of the objects therein named. 
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and the moneys payable under any such policy shall not, so long 
as any object of the trust remains unnerfonned, form part of the 
estate of the insured, or be subject to his or her debts : Provided, 
that if it shall be proved that the policy was effected and the 
premiums paid with intent to defraud the creditors of the insured, 
they shall be entitled to receive, out of the moneys payable 
under the policy, a sum equal to the premiums so paid. The 
insured may by the policy, or by any memorandum imder his or 
her hand, appoint a trustee or trustees of the moneys payable 
under the policy, and from time to time appoint a new trustee 
or new trustees thereof, and may make provision for the appoint- 
ment of a new trustee or new trustees thereof, and for the in- 
vestment of the moneys payable under any such policy. In 
default of any such appointment of a trustee, such policy, 
immediately on its being effected, shall vest in the insured and 
his or her legal personal representatives, in trust for the purposes 
aforesaid. If, at the time of the death of the insured, or at any 
time afterwards, there shall be no trustee, or it shall be expedient 
to appoint a new trustee or new trustees, a trustee or trustees or 
a new trustee or new trustees may be appointed by any court 
having jurisdiction under the provisions of the Tirustee Act, 13 & 14 Vict. 
1850, or the Acts amending and extending the same. The ^' ^^• 
receipt of a trustee or trustees duly appointed, or, in default of 
any such appointment, or in defaidt of notice to the insurance 
office, the receipt of the legal personal representative of the 
insured shall be a discharge to the office for the sum secured by 
the policy, or for the value thereof, in whole or in part. 

Compare the Act of 1870, s. 10. 

12. Every woman, whether married before or after this Act, Sect. 12. 
shall have in her own name against all persons whomsoever, itMnedies of 
including her husband, the same civil remedies, and also (subject, niamed 
as regards her husband, to the proviso herein-after contained) the pro^tion' 
same remedies and redress by way of criminal proceedings, for and security 
the protection and security of her own separate property, as if ^' eepjurate 
such property belonged to her as a feme sole, but, except as P'^P®^- 
aforesaid, no husband or wife shall be entitled to sue the other 
for a tort. In any indictment or other proceeding under this 
section it shall be sufficient to allege such property to be her 
property ; and in any proceeding under this section a husband 
or wife shall be competent to give evidence against each other, 
any statute or rule of law to the contrary notwithstanding : 
Provided always, that no criminal proceeding shall be taken by 
any wife against her husband by virtue of this Act while they 
are living together, as to or concerning any property claimed by 
her, nor while they are living apart, as to or concerning 
any act done by the husband while they were living together, 
concerning property claimed by the wife, unless such property 
shall have been wrongfully taken by the husband when leaving 
or deserting, or about to leave or desert, his wife. 

Cknnpare the Act of 1870, a. 11. 
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Sect 13. 

Wife's ante- 
nuptiAl debts 
and liabilities. 



13. A woman after her marrii^ shall oontinue to be liaUe 
in respect and to the extent of her separate property for all 
debts oontraoted, and all contracts entered into or wrongs com- 
mitted by her before her marriage, including any sums for 
which she may be liable as a contributory, either before or after 
she has been pltu^ed on the list of contributories, under and by 
yirtue of the Acts relating to joint stock companies ; and she 
may be sued for any such debt and for any liability in damages 
or otherwise under any such contract, or in respect of any suoh 
wrong ; and all sums recovered against her in respect thereof, or 
for any costs relating thereto, shaU be payable out of her separate 
property ; and, as between her and her husband, unless there be 
any contract between them to the contrary, her separate property 
shall be deemed to be primarily liable for all such debts, con- 
tracts, or wrongs, and for all damages or costs recovered in 
respect thereof : Provided always, that nothing in this Act shall 
operate to increase or diminish the liability of any woman 
married before the commencement of this Act for any such debt, 
contract, or wrong as aforesaid, except as to any separate 
property to which she may become entitled by virtue of this 
Act, and to which she would not have been entitled for her 
separate use under the Acts hereby repealed or otherwise, if this 
Act had not passed. 

Compare the Act of 1870, s. 12, so far as it is not repealed by the Act 
of 1874, s. 1. 

14. A husband shall be liable for the debts of his wife con- 
tracted, and for all contracts entered into and wrongs committed 
by her, before marriage, including any liabilities to which she 
may be so subject imder the Acts relating to joint stock ochu- 
panies as aforesaid, to the extent of all property whatsoever be- 
longing to his Wife which he shall have acquired or become 
entitled to from or through his wife, after deducting therefrom 
any payments made by mm, and any sums for whicSi judgment 
may have been bond, fide recovered against him in any proceed- 
ing at law, in respect of any such debts, contracts, or wrongs for 
or in respect of which his wife was liable before her marriage as 
aforesaid ; but he shall not be liable for the same any further or 
otherwise ; and any court in which a husband shall be sued for 
any such debt shall have power to direct any inquiry or pro- 
ceedings which it may think proper for the purpose of ascertain- 
ing the nature, amoimt, or value of such property : Provided 
always, that nothing in this Act contained shall operate to in- 
crease or diminish the liability of any husband married before 
the commencement of this Act for or in respect of any such debt 
or other liability of his wife as aforesaid. 

Compare the Aot of 1874, ss. 2, 5. 

Sect. 16. 15. A husband and wife may be iointly sued in respect of any 

Suitsforante- such debt or other liability (whemer by contract or for any 

b^<^ ^' '^'^o^g), contracted or incurred by the wife before marriage as 

aforesaid, if the plaintiflE in the action shall seek to establiw his 
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olaiin, either wholly or in part, against both of them ; and if in 
any such action, or in any action Drought in respect of any such 
debt or liability a&^aiQst we husband alone, it is not found that 
the husband is liable in reroect of any property of the wife so 
acquired by him or to which he shall haye become so entitled as 
aforesaid, he shall have judffment for his costs of defence, what- 
ever may be the result of the action against the wife if jointly 
sued ipnth him ; and in any such action agauist husband and 
wife jointly, if it appears that the husband is liable for the debt 
or damages recovered, or any part thereof, the judgment to the 
extent of the amoimt for which the husband is liable shall be a 
joint judgment against the husband personally and against the 
wife as to her separate property ; and as to the residue, if any, 
of such debt and damages, the judgment shall be a separate 
judgment against the wife as to her separate property only. 

Compare the Act of 1874, ss. 1, 3, 4. 

16, A wife doing any act with respect to any property of her Sect 16. 
husband, which, if done by the husband with respect to pro- Act of wife 
perty of the wife, would make the husband liable to criminal liab^tocri- 
proceedings by the wife under this Act, shall in like manner be SSiings!^' 
liable to criminal proceedings by her husband. 

17. In any question between husband and wife as to the title Sect. 17. 
to or possession of property, either party, or any such bank, cor- Questions 
poration, company, public body, or society as aforesaid in whose v®*^®^i!^ 
books any stocks, funds, or shares of either party are standing, asto OToperiy 
may apply by summons or otherwise in a summary way to any to be decided 
judge of the High Court of Justice in England or in Ireland, ^* Bummaiy 
according as such property is in England or Ireland, or ^' 

(at the option of the applicant irrespectively of the value 
of the property in dispute) in England to the judge of the 
ooimty court of the district, or in Ireland to the chairman of 
the civil bill court of the division in which either party resides, 
and the judge of the High Court of Justice or of the county 
court, or tiie chairman of the civil bill court (as the case may 
be) may make such order with respect to the property in dispute, 
and as to the costs of and consequent on the application as he 
thinks fit, or may direct such application to stand over from 
time to tune, and any inquiry touching the matters in question 
to be made in such manner as he shall think fit : Provided 
always, that any order of a judge of the High Court of Justice 
to be made under the provisions of this section shall be subject 
to appeal in the same way as an order made by the same judge 
in a suit pending or on an equitable plaint in the said court 
would be ; and anv order of a coimty or civil bill court imder 
the provisions of this section shall be subject to appeal in the 
same way as any other order made by the same court would be, 
and all proceeding in a county court or civil bill court under 
this section in which, by reason of the value of the property in 
dispute, such court woidd not have had jurisdiction if this Act 
or the Married Women's Property Act, 1870, had not passed, 
may, at the option of the defendant or respondent to such pro- 
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ceedings, be removed as of right into the High Court of Justice 
in England or Ireland (as the ease may be), by writ of cer- 
tiorari or otherwise as may be prescribed by any rule of such 
High Court ; but any order made or act done in the course of 
such proceedings prior to such removal shall be valid, unless 
order shall be made to the contrary by such High Court : Pro- 
vided also, that the judge of the High Court of Justice or of 
the coimty court, or tiie chairman of tne civil bill court, if either 
party so require, may hear any such application in his private 
Provided also, that any such bank, corporation, corn- 



Sect. 19. 

Saving of 
existing 
settlements, 
and the 
power to 
make future 
settlements. 



room: 



Sect. 18. 

Married 
woman as an 
exeoatrix or 
trustee. 



Sect. 20. 

Married 
woman to be 
liable to the 
parish for the 
maintenance 
of her hus- 
band. 

31 & 32 Tiat. 
c. 122. 



pany, public body, or society as aforesaid, shall, in the matter 
of any such application for the purposes of costs or otherwise, be 
treated as a stakeholder only. 
Compare the Act of 1870, s. 9. 

18. A married woman who is an executrix or administratrix 
alone or jointly with any other person or persons of the estate 
of any deceased person, or a trustee alone or jointly as aforesaid 
of property subject to any trust, may sue or be sued, and may 
transfer or join in transferring any such annuity or deposit as 
aforesaid, or any sum forming part of the public stocks or 
funds, or of any other stocks or funds transferable as aforesaid, 
or any share, stock, debenture, debenture stock, or other benefit, 
right, claim, or other interest of or in any such corporation, 
company, public body, or society in that character, witnout her 
husband, as if she were a feme sole. 

19. Nothing in this Act contained shall interfere with or 
affect any settlement or agreement for a settlement made or to 
be made, whether before or after marriage, respecting the pro- 
perty of any married woman, or shall interfere with or rend^ 
inoperative any restriction against anticipation at present at- 
tached or to be hereafter attached to the enjoyment of any 
property or income by a woman under any settlement, agree- 
ment for a settlement, will, or other instrument ; but no restric- 
tion against anticipation contained in any settlement or agree- 
ment for a settlement of a woman's own property to be made 
or entered into by herself shall have any validity against debts 
contracted by her before marriage, and no settlement or agree- 
ment for a settlement shall have any greater force or validity 
against creditors of such woman than a like settlement or agree- 
ment for a settlement made or entered into by a man would 
have against his creditors. 

20. Where in England the husband of any woman having 
separate property becomes chargeable to any union or parish, 
the justices having lurisdiction in such union or parish may, in 
petty sessions assembled, upon application of the guardians of 
the poor, issue a summons against the wife, and make and 
enforce such order against her for the maintenance of her hus- 
band out of such separate property as by the thirty-third section 
of the Poor Law Amendment Act, 1868, they may now make 
and enforce against a husband for the maintenance of his wife 
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if she becomes chargeable to any union or pansh. Where in 
Ireland relief is given under the provisions of the Acts relating 
to the relief of the destitute poor to the husband of any woman 
having separate property, the cost price of such rehef is hereby 
declared to be a loan from the gue^ians of the union in which 
the same shall be given, and shall be recoverable from such 
woman as if she were a feme sole by the same actions and pro- 
ceedings as money lent. 

Compare the Act of 1870, s. 13. 

21. A married woman having separate property shall be Sect 21. 
subject to all such liability for the maintenance of her children Married 
and grandchildren as the husband is now by law subject to for k?^*^*?u^ 
maintenance of her children and grandchildren : Provided parish for the 
always, that nothing in this Act shall relieve her husband from maintenanoe 
any liability imposed upon him by law to maintain her children ^^ J|Jg^ 

or grandchildren. 

Compare the Act of 1870, s. 14. 

22. The Married Women's Property Act, 1870, and the Sect. 22. 
Married Women's Property Act, 1870, Amendment Act, 1874, Eepealof 
are hereby repealed : Provided that such repeal shall not affect ^^^ ^^ ^^^' 
any act done or right acquired while either of such Acts was in 37 & 38 Vict, 
force, or any right or liability of any husband or wife, married ©. 50. 
before the commencement of this Act, to sue or be sued under 

the provisions of the said repealed Acts or either of them, for or 
in respect of any debt, contract, wrong, or other matter or thing 
whatsoever, for or in respect of which any such right or liability 
shall have accrued to or against such husband or wife before the 
commencement of this Ac^. 

23. For the purposes of this Act the legal personal represen- Sect. 23. 
tative of any married woman shall in respect of her separate Legal repre- 
estate have the same rights and liabilities and be subject to the aentative 
same jurisdiction as she would be if she were living. wotoiS^ 

24. The word " contract " in this Act shall include the Soot 24. 
acceptance of any trust, or of the office of executrix or adminis- Interpreta- 
tratrix, and the provisions of this Act as to liabilities of married ^^^ ^^ tenna. 
women shall extend to aU liabilities by reason of any breach of 

trust or devastavit committed by any married woman bein^ a 
trustee or executrix or administratrix either before or after her 
marriage, and her husband shall not be subject to such liabilities 
imlees he has acted or intermeddled in the trust or administra- 
tion. The word " property " in this Act includes a thing in 
action. 

25. The date of the commencement of this Act shall be the Sect 26. 
first of January one thousand eight hundred and eighty-three. ^"T^°5f"t 

26. This Act shall not extend to Scotland. „Soct. 26. 

Extent of 
Act 

27. This Act may be cited as the Married Women's Property ' 
^«t' 1882. 3,^f • 
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THE AGRICULTURAL HOLDINGS 
(ENGLAND) ACT, 1883. 

(46 & 47 Vict. c. 61.) 

Part of Section 29. 

46 & 46 Yiot Capital money arising nnder the Settled Land Act, 1882, may 
®* ^^' be applied in payment of any moneys expended and costs in- 

curred by a landlord nnder or in pursuance of this Act in (xt 
about the execution of any improvement mentioned in the first 
or second parts of the schedule (a) hereto, as for an improvement 
authorised by the said Settled limd Act ; and such money may 
also be apj)lied in discharge of any charge created on a holdiiu; 
under or in pursuance of this Act in respect of any sum 
improvement as aforesaid, as in discharge of an incumbrance 
authorised by the said Settled Land Act to be discharged out of 
such capital money. 



FIEST SCHEDULE. 
PAET I. 

iHPBOVEMEirrS TO WHICH CONSENT OF LANDLOBD IS BEQIHEED. 

(1,) Erection or eDlargement of buildings. 

(2. 1 Formation of silos. 

(3.) Laying down of permanent pasture. 

(4,) Miudng and planting of osier beds. 

Id.S Making of water meadows or works of irrigation. 

1 6.) Making of ^[ardens. 

(7. j Making or improving of roads or bridges. 

(8.) Making or improving of watercourses, ponds, wells, or reservoiis, 

or of works for the application of water power or for supply of 

water for agricultural or domestic purposes. 

(9.\ Making of fences. 

ilO.J PlantjjD^ of hops. 

1 1 . j Planting of orchards or fruit bushes. 

12. j Beclaimmg of waste land. 

13. 1 Warping of land. 

14.) Emban£nent and sluices against floods. 

PAETH. 

ImFBOVEMENT in BESFECT OF WHICH NOTICE TO LANDLOED IS 
BEQUIBED. 

(15.) Drainage. 



(a) This seems to mean the First Sohedale. 
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REPORT 

Of the Case of Camden v, Murray (J). 
[Repfiniedy h/ permiesioriy from " The Times,*' 19th Jtdy, 1883.] 

The present ease was a petition presented under the Settled 
Estates Act on behalf of the present Marquess Camden, an 
infant of eleyen years of age, the tenant in tail in possession of 
the family estates, for the confirmation by the Court of the sale 
of the Wildemesse mansion-house and land adjoining thereto to 
its present lessee for a sum of 160,000/., the timber (which was 
estimated to be worth 20,000/.) to be taken at a valuation. It 
appeared that the Camden famUy property comprised, among 
other properties, two estates in Kent, some twenty miles apart, 
namely, Wildemesse estate, Sevenoaks, consisting of some 1,400 
acres, producing about 1,500/. net annual income, and the 
Bayham Abbey estate, Lamberhurst, consisting of a mansion- 
house and some 10,000 acres, producing about 6,000/. or 7,000/. 
net annual income. It was proposed to sell, with the Wilder- 
nesse mansion-house, about 1,240 acres, at present producing 
1,400/. net per annum. The sale was opposed by the infantas 
paternal undes. Lord George Pratt and Lord Charles Pratt, 
who were the tenants for iSe in remainder under the settie- 
ment, and who had on preyious occasions successfully opposed 
proceedings taken in Chancery, haying as their object that of the 
present petition. The trustees of the settiement, which was 
made by the will of the second marquess, had powers of sale 
extending oyer the whole or any part of the devised estates, but 
one of the two present trustees declined to exercise such power. 

Mr. Justice Chitty said that when a similar application was 
made to the late Vice-Chancellor Malins, the sole question 
before the Court was whether the Court, supposing it had any 
jurisdiction, could properly exercise such jurisdiction in control- 
ling the power of sale vested in the trustees, when one of the 
trustees declined to put such power in force. That learned judge 
held {Camden v. Murray^ L. R. 16 Ch. D. 161, at p. 165) that 
the only state of circumstances which could authorize the inter- 
ference of the Court, by entertaining applications of the present 
kind, was one of absolute and overwhelming necessity. He 
quite agreed witii the decision of the Yice-CnanceUor, for the 
Court would not compel the trustees to exercise a power which 
was not compulsory upon them, and interfere with their discre- 
tion in the exercise of what was a mere power and not a trust. 
The decision, which might almost be treated as a matter of 
course result of the case as then before the Court, in no way 

(b) See p. 286, ante. 
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involved the general question of the jurisdiction to sell estates 
belonging to infants. The present question, in the same form 
as it was put before the Vice-ChanoeUor, was afterwards put by 
the present parties before Lord Justice (then Mr. Justice) Fry, 
and he had no other course to take but to adopt the decision of 
the Vice-Chancellor, and refuse the application. The case then 
found its way to the Court of Appeal, and the decision of Lord 
Justice Fry was aflSrmed, but the late Master of the Bolls, while 
dismissing the appeal, suggested, without passing any judicial 
opinion, that the case was put before the Court in the wrong 
form, and that the better course would be to adopt the means of 

Jrocedure provided by the Settled Estates Act, 1877. He (Mr. 
ustice Chitty) therefore had to decide the case according to the 
provisions of that Act. The position of the parties was as 
follows : — The infant was tenant in tail in possession, and the 
respondents, the paternal uncles of the infant, were tenants for 
life in remainder, whose sons, if they had any — and, as a matter 
of fact, at the present time they had no children now living — 
would take in succession in the ordinary way as tenants in tail. 
While the paternal uncles opposed the petition, it was supported 
by Lord Roden, who had been appointed guardian of the infant 
for the purposes of the Act, and also by the guardians of the 
person of tne infant — namely, his mother. Lady Camden, Cap- 
tain GFreen, and the late Duke of Marlborough. The evidence 
of the last-mentioned nobleman, whose opinion on such a matter 
was of weight, as based on knowledge and experience, dearly 
pointed to the advisability of adopting the proposed sale. He 
stated in his affidavit that, having regard to the acute depression of 
agricultural property and the doubt whether landed estate would 
ever again acquire its former fancy value, the realization of so 
large a sum as 160,000/., exclusive of timber, would, in his judg- 
ment, be of great advantage to the plaintiff and all other persons 
interested in the estate, and he was of opinion that it was for the 
benefit of all such persons, and, as one of the guardians of the 
infant, he was desirous that the conditional contract should be 
confirmed and carried into effect Mr. P. B. Beresford-Hope, 
who had been appointed a trustee of the settlement, stated his 
opinion in the same way, and also supported the sale. The re- 
maindermen had filed affidavits in opposition, pointing to the 
inadequacy of the price and the undesirability of selling a place 
to which the family was attached. The evidence on both ades 
had to be considered, and also the value of the estates subject to 
the settlement. The whole of the estates in settlement, less 
deductions and charges, appeared to produce at present some 
9,000/. per annum. Of this income about 1,400/. was produced 
by the Wildemesse estate and about 6,400/. by the Bayham 
Abbey estate. With reference to the question of family affec- 
tion, it was certainly more likely that such affection should attach 
to the Wildemesse, for it was the older residence of the family. 
But when this point was advanced by the remaindermen, there 
was to be considered the circumstance that both of them, together 
with the third marquees, the father of the infant, were parties to 
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a private Act of 1869, whereby the sum of 50,000/, was raised 
out of the estates for the pui^ose of buUding at Bayham Abbey 
a house " suitable for the residence of the Marquess Camden for 
the time being," and under which the heirlooms were removed 
from the Wildemesse to Bayham Abbey. The language of the 
Act, although in one sense that of the Legislature, was in another 
that of the persons who promoted the Act, and therefore the 
preamble of the Act which recited its desirability must be held, 
to some extent, to express the opinion of the present respondents. 
Moreover, the Wildemesse estate had been let to its present 
tenant for some seventeen years, commencing during the lifetime 
of the second marquess and covering the whole marquessate of the 
third marquess. It therefore appeared to his lordship that the 
Wildemesse had been abandoned as the residence of the family, 
and that Bayham Abbey must be considered to be the family 
residence. The proposed sale, if carried out, would materially 
increase the income of the family settlement. Eoughly speak- 
ing, the sum of 180,000/. would, if invested in Consols, produce 
5,400/. Such a sum, if accmnulated during the minority of the 
present marquess, would, when he became of age, be represented 
by a sum of* some 230,000/. This calculation was based on the 
supposition that the income of the proceeds of sale would follow 
the trusts of the settlement, and its accumulation form part of 
the corpus of the trust estate. It was, however, said that the 
accumulations would never amoimt to the sum estimated, for if 
this sale was efEected applications for increased maintenance 
would forthwith be made by the guardians of the infant. Such 
a consideration, however, could not, in determining the desira- 
bility of the sale, be regarded by the Court, for each and every 
application which might tend to diminish the fund would have 
to be made to the Court, and be considered on its own merits. 
The increase to the estate as approximately arrived at must be 
considered, and also the fact that, were the exceptionally favour- 
able oflfer by the present lessee of the Wildemesse declined, the 
house and lands held therewith might be unoccupied for a time, 
and prove the cause of positive loss to the estate, the present lessee 
being a tenant from year to year only, and having expressed his 
intention of securing a permanent residence elsewhere if his offer 
fell through. It was true that evidence had been advanced by 
the remaindermen, showing that the estate might be laid out as 
a building estate, and as such had a rising value, but the mate- 
rial advantage arising of treating the estiate in that way, and 
its preference over the sale now proposed, was not pointed out 
in the affidavits of the surveyors, whose opinion had been given, 
and the sum of 180,000/. down for the whole estate might 
dearly be said to more than counterbalance the uncertain and 
speculative sale of the estate in portions of building lots for 
comparatively small sums payable from time to time. It was, 
in his lordship's opinion, an advantage to all parties to sanction 
the proposed sale. The Court, however, would be very reluctant 
to put in force its jurisdiction, derived from the Settled Estates 
Act, to sell an old family estate. Here, however, there was more 
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than one family estate, and the principal family estate appeared 
to be, not the estate proposed to be sold, but Bayham Abbey, 
and he was also satisfied uiat the income of the settled propertr, 
if not increased by some such measure as that now proposed, would 
be insufficient to keep up a second mansion-house. For these 
considerations, while not losing sight of the family affection 
entertained for the Wildemesse by the remaindermen, he felt 
that it was truly advantageous to the property and parties in- 
terested to sanction the sale. By the 16th section of the Settled 
Estates Act it was provided that it should be lawful for the 
Court, if it should deem it proper and consistent with a due 
regard for the interests of all parties entitled, cmd subject to the 
restrictions in the Act contained, from time to time to authorize 
a sale of the whole or any parts of any settled estates, or of any 
timber (not being ornamental timber) growing on any settled 
estates, &c. It was, therefore, clear that the G)urt, while exer- 
cising its power imder the Act, must have regard to the interests 
of the tenant in tail, but also would fail in its duty if it regarded 
those interests solely to the exclusion of other parties interested. 
There was, moreover, another and an important provision in the 
Act, which was an entirely new introduction, and was carefully 
considered by those who framed the Act, This was the pro- 
vision of the 2dth section, to the effect that where an infant 
was tenant in tail under the settlement it should be lawful for 
the Court, if it should think fit, to dispense with the concurrenoe 
or consent of the person, if only one, or all or any of the persons, 
if more than one, entitled, whether beneficially or otherwise, to 
any estate or interest subsequent to the estate tail of such infant. 
After having fairly considered the case in all its details, he was 
satisfied that the sale was to the interest of all parties, and the 
case was one in which, under the jurisdiction conferred by the 
25th section, the concurrence of the remaindermen might be 
properly dispensed with. He should, therefore, make an order 
confirming tne sale, but as the opposition was not of an improper 
kind, he should direct the costs of all parties to come out of the 
sale moneys. 
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ABSTRACT OP TITLE, 

title prior to root, not to be inyestigated, 111. 
what should be the stipulated commencem^t of, 112. 
on purchase of several lots, with common title, 113. 
yenlication of, purchaser to bear expense of, 113. 

ACCOUNT, JOINT, 

discharge for money advanced on, 209. 

ACCUMULATION, 

of income of infant's land, 187, 188. 
of income of infant's property, 190. 
results of, applicable for maintenance, &o., 188, 190. 

ACKNOWLEDGMENT. And see Safe Custody. 
of right to production of documents, 131, 132. 
who bound by, 132. 
who may take advantage of, 132. 
obligations imposed b^r, 132. 
costs and expenses incidental to, 133. 

confers no right to damages for destruction of documents, 133. 
order for specific performance of, 133. 
satisfies lisibility to give covenant for production and delivery of 

copies and extracto, 133. 
effect of, coupled with undertaking, 135, 136. 
stamp required for, 136. 

ACKNOWLEDGMENTS BY MAERTED WOMEN, 

of consent to order made under C. A. 1881, s. 39 . . 184. 

on release of power, 202. 

under Fines and Becoveries Act, how to be taken, 239, 240. 

index to certificates of, 240, 241. 

certificates of, unnecessary after December 31, 1882 . . 239, 240. 

ACTION, 

to enforce forfeiture, relief in, 142. ^ 

executors or trustees may compromise, 181, 182. 

for protection of settled land, 316. 

respectinfi" mortgage, order for sale in, 166 — 168. 

mavbe made before trial, 168. 

right of equitable mortgagee in, 168. 

conduct of sale in, 168. 

ADMINISTEATOE, 

statutory powers of executor not conferred on, 182. 

ADMITTANCE, 

of new trustees to copyholds, still necessary, 178. 

ADOPTION, 

of C. A. 1881, by solicitors or trustees, 217, 218. 

AGEICULTUEAL HOLDINGS ACT, 

capital money under S« L. A., may be applied to purposes of, 297, 
402. 
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"ALL THE ESTATE," 

every conyeyanoe effectoal to pass, 211. 

ANNEX. See Supplemental Deed. 

ANNUAL SUM, 

charged on land, modes of recovery of, 191 — 193. 
power to demise land, when in arrear, 192, 193. 
redemption of, 194, 195. 

ANNUITY. See Inoumbeanoe. 

ANTICIPATION, BESTKATNT ON. See Maeeted Woman. 

APPLICATIONS TO THE COUET, 
under the C. A. 1881 . . 219, 220. 
under the S. L. A. 325, 351. 

APPOINTMENT OF TRUSTEES. See New Teustees; Sepaeatk 
Tbustees; Trustees foe Management of Infant's Land; 
Trustees for Purposes of S. L. A. 

under C. A. 1881, a. 31 . . 173—175. 

for purposes of S. L. A., 317—319. 

APPORTIONMENT. A nd see Lease. 

of moneys paid for lease or reversion, 312 — 314. 

AEBITEATION, 

executors or trustees, empowered to refer to, 181. 
administrators not so empowered, 182. 

ASSURANCES IN GENERAL, 
remarks upon, 85—91. 

fines and recoveries, 91 — 94. 

feoffment, 94—98. 

release, 99, 100. 

grant under 8 & 9 Vict. c. 106 . . 100. 

assurances without transmutation of possession, 102 — 104. 

ATTORNEY. See Power of Attorney. 

ATTORNMENT. See Mortgage. 

AUTHORIZED IMPROVEMENTS, 
list of, under S. L. A., 301—303. 

expenses of, how raised, 288. 

approval of scheme for, 303—305. 

mode of payment for, by trustees, 303, 304. 

certificate of Land Commissioners respecting, 304, 305, 307. 

duty of tenant for life to maintain, &c., 305, 306. 

protection of tenant for life as regards waste, 307. 

concurrence of joint owners in, ^5. 
imder Limited Owners* Residences Acts, 296. 
under Improvement of Land Act, 1864 . . 308. 



BANKRUPTCY, 

meaning of, in C. A. 1881 . . 109. 

of lessee, forfeiture of lease on, 144. 

tenant for life may exercise statutory powers, notwithstanding, 330. 

when a trustee may be removed for, 319. 

of donor of power of attorney, effect of, 197. 

BARGAIN AND SALE, 

remarks upon, as an assurance, 102—104. 
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BASE FEE, 

on nature and quantum of, 70 — 74. 

person entitled to, has statutory powers under S. L. A., 339. 

BEST RENT, 

meaning of, 151. 

how calculated in building leases, 275. 

BOND, 

real estate liable in respect of, 206, 207. 
effect of, with two or more jointly, 208, 209. 

BOEOUGH-ENGLISH, 
remarks on, 8, 9. 

BEEACH OF COVENANT. See FoEFEiximE. 

BUILDING LEASE.. And see Streets ; Open Spaces. 
meaning of, in 0. A. 1881 . . 108. 

in S. L. A., 267. 
distinguished from repairing lease, in Sett. Est. Act, 1877 . . 267, 268. 
regulations respecting, under S. L. A., 276, 277. 

how may be varied, 278, 279. 
by mortgagee, or mortgagor, in possession, 150 — 152. 

BUILDING PUEPOSES. And see Streets ; Open Spaces. 
meaning of, in 0. A. 1881 . . 108. 
in S. L. A., 267. 

BUEGAGE TENUEE, 
remarks on, 6. 
still exists as a tenure, 9. 



CAPITAL MONEY ARISING UNDEE S. L. A., 
definition of, 266. 
what is, general list of, 254 — 257. 
investment and application of, 257 — 259, 291 — 297. 
to whom should be paid, 298. 
till investment, devolves as land, 298. 
money to be laid out in land, may be treated as, 312. 
arising from sale of lease or reversion, how applied, 312 — 314. 
not generally payable to fewer than two trustees, 319, 320. 

CENTEAL OFFICE, 

filing powers of attorney at, 198. 

searches in, 230—233. 

inrolment at, of deeds under S. L. A., s. 16 . . 286. 

OHANCEEY DIVISION, 

matters arising under C. A. 1881, assigned to, 219. 
S. L. A., assigned to, 325. 

CHAEGES. Bee Judgments. 

CHATTELS. See Quasi-Heiblooms. 

CHIEF EENT. See AimirAL Sum. 

CmVALEY, TENUEE IN, 5. 

CHOSE IN AOTION, 

conveyed to self jointlv with others, 199. 

by husband to wiie, %b. 

by wife to husband, %b» 
vesting of, in new trustees, 177. 

C. E E 
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CONCURBENCE, 

of tenant for life with other owners of undiyided shares, 271, 288. 
with adjacent owners, 289, 305. 

CONCUEEENT INTERESTS, 

several persons entitled for, constitute only one tenant for life under 
S. L.A., 265. 

CONDITIONAL FEES, 

on the nature and quantum of, 54 — 57. 

CONDITIONAL LIMITATION, 

meaning of the term in S. L. A. s. 58, sub-s. (1), (vi.), 340. 

CONDITIONS CONTAINED IN A LEASE, 

now seyerable, on severance of reversion, 136 — 139, 140. 

CONDITIONS OF SALE, 

statutory under C. A. 1881 . . 109—114, 140. 

of lease with leasehold reversion, 109, 110, 112, and see 140. 

of enfranchised copyholds, 110. 

of lease, 112. 

of Underlease, 112. 

of property generally, 111, 113. 

of property m lots, 113. 

on sale by trustees, 114. 

CONSENT, 

of tenant for life to exercise of powers by trustees, 265, 335. 
how given on behalf of infant, 265. 
lunatic, t&. 
of trustees, to sale or lease of mansion-house, 284, 285. 
appeal from refusal of, 285. 
to cutting of timber by tenant for life, 314, 315. 

CONSIDERATION. And see Receipt. 

when may be paid to solicitor producing receipt, 204, 205. 

CONSOLIDATION OF MORTGAGES, 
restriction on, 147. 
distinguished from tacking, 147. 
different kinds of, 147—149. 
liability of solicitor not excluding the new restriction upon, 176. 

CONSTRUCTIVE NOTICE, 

on purchase under statutory conditions, 110. 
restrictions on, 233—236. 
registration is not, 235. 

CONTINGENT REMAINDERS, 

distinguished from executory limitations, 35. 
different kinds of, 40, 41. 
destruction of, at common law, 40. 

statutory enactments respecting, 41. 

CONTRACT. -4w(i flee Conditions OF Sale; Death. 

for lease, power of tenant for life to give effect to, 281. 

tenant for life may make and vary, 309 — 311. 

under S. L. A., by and against wnom are enforceable, 310. 

for lease, not part of the title, 236, 311. 

not to exercise power, 201. 

statutory powers, under S. L. A., void, 330. 

CONVERSION, 

consiructive, of capital money under S. L. A., 298, 299. 
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CX)NVEYANCE, 

meaning of, in 0. A. 1881, generally, 107. 

in 0. A. 1881, s. 7 . . 122, 125, 130. 
by husband to wife, 199, 200. 

wife to husband, ib, 

a person to himself and another, ib. 

personal representatives of decwised vendor, 114, 115. 
execution of, bj vendor, 131. 
by tenant for life, under S. L. A., 289—291. 

to what estates and charges is subject, 290. 

of copyholds, formalities attending, 291. 

CONVEYANCING AND LAW OF PROPERTY ACT, 1881, 

short title, commencement, and extent of Act, 105. 

interpretation of terms, 105 — 109. 

statutory conditions of sale, 109 — 114. 

completion of contract after death of vendor, 114, 115. 

sale freed from incrunbrances, 115 — 118. 

^neral words in conveyances, 118—121. 

implied covenants for title, 121—131. 

rights of purchaser as to execution of conveyance, 131. 

acknowledgment of right to production, and undertaking for safe 
custody of document, 131 — 136. 

rent and benefit of lessee's covenants and conditions to run with 
reversion notwithstanding severance, 136 — 139. 

obligation of lessor's covenants to run with reversion, notwithstand- 
ing severance, 139, 140. 

apportionment of conditions, on severance, 138, 140. 

on sub-sub-demise, title to leasehold reversion not to be required, 
140, 141. 

restrictions on and relief against forfeiture of leases, 141 — 145. 

mortgagee to transfer instead of reconveying, 145, 146. 

morf^^or may inspect title deeds, 146, 147. 

restriction on consolidation of mortgages, 147 — 149. 

leases by mortgagor or mortgagee in possession, 149 — 155. 

powers of mortgagee, 155 — 157. 

regulation of exercise of power of sale, 157, 158. 

conveyance, receipt, &c. on sale, 158 — 161. 

mort^gee's receipts, 161, 162. 

amount and apphcation of insurance money, 162 — 164. 

powers and duties of receiver, 164 — 166. 

sale in action for foreclosure, &c., 166 — 168. 

statutory mortgages, 169 — 171. 

devolution of tnwt and mortgage estates on death of sole trustee, 
171—173. 

appointment of new trustees, 173 — 175. 

retirement of trustee, 175, 176. 

powers of new trustcfe appointed by court, 177. 

vesting of trust property in new or continuing trustees, 177 — 179. 

power for trustees for sale to sell, 179, 180. 

trustees' receipts, 180, 181. 

power for executors and trustees to compound, &o., 181, 182. 

powers to two or more executors or trustees, 182, 183. 

power for court to bind interest of married woman, 183, 184. 

power of attorney of married woman, 185. 

sales and leases on behalf of infant owner, 185, 186. 

management of land and application of income during minority, 

186—189. 
application of income of infant for maintenance, &c., 189 — 191. 

recovery of annual sums charged on land, 191 — 194. 

redemption of quitrents, &c., 194, 195. 

mode of execution under power of attorney, 195 — 197. 

nayment to attorney without notice of death, &c., 197, 198. 

nliug of original powers of attorney, 198. 

ee2 
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CONVEYANCING, &c. ACT, ISSl-- continued, 

viBQ of word ** grant " unnecessary to convey hereditaments, 199. 

conveyance by a person to himself and others, &c., 199, 200. 

words of limitation in fee or in tail, 200, 201. 

release of collateral powers, 201, 202. 

construction of supplemental or annexed deed, 202, 203. 

receipt in body of deed, 203. 

receipt in deed or indorsed, as evidence for subsequent purchaaer, 

203, 204. 
payment to solicitor producing deed containing receipt, 204, 205. 
sufficiency of forms m fourth schedule, 205. 
covenants deemed to be made with heirs, &c., 205, 206. 
heir, though not named, bound by specialty, 206 — 208. 
covenant with two or more jointly, 208, 209. 
advance on joint account, 209, 210. 
easements, &c. granted by way of \ise, 210, 211. 
** aU the estate ^ clause, 211, 212. 
construction of implied covenants, 212. 
enlargement of long term into fee simple, 212 — 217. 
protection of solicitors and trustees adopting Act, 217, 218. 
notices, 218, 219. 

short title of 5 & 6 WiU. 4, c. 62 . . 219. 
procedure, 219, 220. 

orders of court, when conclusive, 220, 221. 
repeals, &c., 221, 222. 
modifications respecting Ireland, 222. 
repeal of enactments respecting bare trustee, 222. 
schedules, 223—228. 

CONVEYANCING ACT, 1882, 

short title, commencement, and interpretations, 229, 230. 

certificate of official search for judgments, &c., 230 — 233. 

restrictions on constructive notice, 233 — 236. 

contract for lease not part of title to lease, 236, 237. 

appointment of separate sets of trustees, 237. 

disclaimer of powers, 238, 239. 

acknowledgments by married women, 239 — 241. 

power of attorney, for value, may be made absolutely irrevocable, 

241, 242. 
power of attorney, for value or not, may be made irrevocable for 

fixed time, 242, 243. 
restriction on certain executory limitations, 243 — 245. 
amendment of enactment respecting long terms, 245. 
transfer of mortgage, instead of reconveyance, 245, 246. 
saving clause, 246. 
schedule of repealed enactments, 246. 

COPIES OF DOCUMENTS, 

expense of furnishing, on sale, 113. 
right to, under acknowledgment, 131 — 135. 
r^ht to take, of mortgagor, 146, 147. 
office copies of powers of attorney, 198. 

COPYHOLD COMMISSIONEBS, 

to be merged in Land Commissioners, 328. 
certificate of, on redemption of rents, 194. 

COPYHOLD TENUBE, 10. 

COPYHOLDS. And see Enfranohisbmknt. 
sale of enfranchised, 110, 111. 

what objections may be taken to the lord's title on, 110. 
right to admittance to, how conferred, 130. 
vesting of, in new trustee, 177 — 179. 
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COPYHOLDS— conftnuec?. 

enfranchisement of, by limited owners, 270. 

regulations of S. Jj. A. respecting, 272. 
licences to lease, may be granted by tenant for life, 283. 

fines paid for, -wnen are casual profits, 284. 
power of feasing given by S. L. A. does not extend to, 283, 284. 

COSTS, 

on sale, freed from incumbrances, provision for, 196. 
on granting of release against forfeiture, 142. 
under C. A. 1881, in discretion of court, 220. 
what allowed, on sale by tenant for life, 269. 
what may be paid out of capital money, 297. 
of proceedings for protection of settled land, 316, 327. 
of applications under S. L. A., in discretion of court, 325. 
when may be raised by mortgage, 327. 

COUNTEEPAET, 

execution of, by lessee of mortga^r or mortgagee, 151. 
of tenant for life, 276. 

COUNTY PALATINE. 8ee Laitoabter, County Palatine of. 

COUBT. And see Peooedttre. 

meaning of, in C. A. 1881 . . 109. 

in S. L. A., 268. 
to advise, as to matters within S. L. A., s. 56 . . 335. 

COTJET-BAEON, 

is an inseparable ingredient of every manor, 107. 
two suitors required for, 107. 

COVENANTS. And see Fokfbituee of Lease. 

breach of, after contract for sale of leaseholds, 112, 113. 
for title, how implied in conveyances, 121 — 131. 

by beneficial owner, 122 — 125. 

mortgagor, 126, 127. 

settlor, 128. 

trustee or mortgagee, &c., 128. 

Eerson expressed to direct as beneficial owner, 129. 
usband and wife, 129. 

not implied, unless prescribed words are used, 130. 

run with the land, 130. 

when implied, may be varied or extended, 130, 131. 
what implied in statutory mortgage or transfer, 169. 
for production of deeds, 133. 
by lessee, run with reversion, 136. 
by lessor, bind the reversion, 139. 
unexecuted, not binding on person who takes estate, 153. 
implied, joint and several, in statutory mortgage, 171. 
relating to lands of inheritance, effect of, 205, 206. 

not of inheritance, ib, 
when to bind heirs and personal representatives, 206, 207. 
with joint covenantees, 208. 
implied, construction of, 212. 
not to assign or underlet, no relief against forfeiture for breach of, 144. 

COVENANT TO STAND SEISED, 

remarks upon, as an assurance, 102 — 104. 

OUETESY, 

nature of tenancy by the, 76 — 78. 

whether affected by M. W. Property Act, 1882 . . 78. 

tenant by the, has powers of tenant for life under S. L. A., 340, 341. 
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CUSTODY OF DEEDS. See Sapb Oxtstody op Dbeds. 

CUSTOMARY FEEEHOLDS, 

are copyholds by the custom of ancient demesne, 16. 



DEATH, 

of vendor before completion of contract, 114, 115. 
heir's concurrence, "when may be required, on, 114, 115. 
devolution of trust and mortgage estates on, 161, 171 — 173. 
payment to attorney without notice of, 197, 198. 
payment to irrevocable attorney, with notice of, 241—243. 

DEBTS, 

real estate liable for payment of, 206 — 208. 
executors and trustees may compound, 181, 182. 

DEEDS. -4wd «e6 Acknowledgment ; Execution. 
construction and effect of, 199. 
acknowledgment ot right to production of, 131 — 136. 
imdertaking for safe custody of, 134 — 136. 
right of purchaser to take copies of, 133. 
right of mortgagor to inspect and take copies of, 146. 
supplemental, or annexed, how read, 202, 203. 

DEPOSIT, 

forfeited, on sale by tenant for life, 310. 

DETERMINABLE FEES, 

on the nature and quantum of, 48 — 54. 

DETERMINABLE INTEREST IN LAND, 
meaning of, in 0. A. 1881, s. 5 . . 117. 

"DETERMINABLE ON LIFE," 

means ** determinable on death,'* 339, 340. 

DILAPIDATIONS, 

tenant for Hfe, when liable for, 305—307. 

DISCHARGE OF INCUMBRANOES. Sm Incumbrance. 

DISCLAIMER OF POWER, 

by trustees and others, 238, 239. 

DOWER, 

nature of tenancy in, 78, 79. 

tenant in, has not powers of tenant for life under S. L. A., 337. 

DRAINAGE, 

is an authorized improvement under S. L. A., 301. 
under other Acts, 303. 



EASEMENTS. And see General Words. 
what are, 267, 269. 

revival of, after extinguishment by unity of seisin, 120. 
contract for, when vendor retains contiguous land, 121. 
when are, granted by words denoting user, 120, 121. 
may now be granted by way of use, 210, 211. 
duuraoteristics of, 210. 
may be sold or leased, by tenant for life, 269, 274. 

whether ix)wer to sell, includes power to release, 269. 

grant of, in connection with mines, 287. 
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ENFRANCHISEMENT. A nd see Copyholds. 
power of, of tenant for life, 270. 

extingxiishes rights of common, at law, not in equity, 272. 
regrant of commons, on, 272. 
costs of, how raised, 287, 288. 

ENFRANCHISEMENT, POWER OP, 

conferred by S. L. A. on tenant for life, 270. 

may be exercised with or without regrant of commons, 272. 

ENLARGEMENT OF TERM. See Long Tebm. 

ENTRY. And $ee Forfbitube. 

of tenant for life to make improyements, 307, 308. 
power of, of owner of rent duurge, 192. 

EQUITABLE ESTATES, 

require formal conveyance, 179. 
Testing of, in new trustees, 179. 

ESCHEAT, 
on the nature and history of, 17 — 19. 

ESTATE FOR LIFE, 

on the nature and quantum of, 75 — 79. 

ESTATE PUR AUTRE VIE, 

on the nature and quantum of, 79 — 84. 

whether within C. A. 1881, s. 4 . . 114, 115. 

tenant of, has powers of tenant for life under S. L. A., 340. 

ESTATE TAIL. See Feb Tail. 

EXCHANGE. And see Inottmbrance. 
power to, of tenant for life, 270. 

seems to apply to principal mansion-house, 284. 
and restricted to land in England, 272. 
how Ediould be exercised, 271. 
' reg^ulations respecting, 271, 272. 
whether freeholds may be exchanged for leaseholds, 270, 271. 
exchanges at common law, incidents of, 271. 
money for equality of, how raised, 287, 288. 

EXECUTION, 

of purchase deed, rights of purchaser as to, 131. 
of deed, under power of attorney, 195—197. 

EXECUTORS, 

on the nature and history of, 17 — 19. 

may compound claims and pay debts, 181, 182. 

powers, exerciseable by surviving or continuing, 182, 183. 

protection of, on adopting C. A. 1881 . . 218. 

EXECUTORY LIMITATIONS, 

distinguished from contiD^nt remainders, 35. 
on Allure of issue, restriction on, 243, 244. 
of terois of years, 214, 244. 



FEALTY, 

incident of tenures and reversions, 8. 
is still due, if demanded, 8. 

FEE, 

difPerent kinds of, 24—26, 49. 
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FEE SIMPLE, 

on the nature and quantum of, 43 — 48. 

how limited, 44—47, 200, 201. 

tenant in, subject to executory limitation, statutory powers of, 339. 

FEE TAIL, 

or estate tail, on the nature and quantum of, 59 — 69. 
is a conditional fee, 59. 
how limited, 62, 200, 201. 

FEMALE, 

included in masculine gender in implied covenants, 212. 

FEOFFMENT, 

natiire and operation of, 94 — 98. 
tortious operation of, 97, 98. 

FINE. And see Copyholds. 

meaning of, in C. A. 1881 . . 108. 

in S. L. A., 267. 
when tenant for life is entitled to, 275. 
on grant of mining lease under S. L. A., 281. 
apportionment of, on renewal of lease, 292. 

FINES AND EECOVEBIES, 

as assurances by tenant in tail, 63 — 68. 

as common assurances of the realm, 91 — 94. 

by married women, 93. 

FIRE INSUEANCE. See Insurance. 

FOBEOLOSUEE, 

sale in action for, 166. 

FOBFEITUEE, 

exercise of powers by tenant for life, not to cause, 333. 

FOBFEITUBE OF LEASE, 

relief against, how granted, 141 — 143. 

in case of non-payment of rent, 144, 145. 

not granted in certain cases, 144. 
extends to underlease, 143. 

and to conditional limitation, 143. 
doctrine of, not extended to privilege, 145. 

FOEMS, 

under S. L. A. Eules, 354—360. 
under C. Acts, 366—371. 

FOEMS, STATUTOEY, 

in fourth schedule, how far suflBcient, 205. 

of mortgage, 224. 

transfer of mort^a^e, mortgagor not joining, 224, 

covenantor 3oining, 225. 
transfer and mortgage combined, 225. 
re-conveyance of mortgage, 226. 
short, of mortgage, 226. 

further clmrge, ib, 

conveyance on sale, 227. 

marriage settlement, ih, 

FEANKALMOIGNE, 7. 

still exists as a tenure, 13. 

FEANK-MAEEIAGE, 

is not a tenure, but an estate, 7. 
gifts in, still valid, 62. 
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FEEEHOLD, 
estates of, 24. 

at common law, not limited infuturo^ 39. 
may now be conveyed to self jointly with others, 199. 
or by husband to wife, or wife to husband, 199, 



GAEDENS. See Open Spaces. 

GAVELKpro, 

sometimes denotes the tenure, sometmies the custom, 8. 
remarks upon, 6, 8, 9. 

GENERAL WORDS, 

implied in conveyances, 118 — 121. 
division of, into classes, 119, 120. 

GRAND SERJEANTY, 
remarks upon, 5. 

abolished by 12 Car. 2, c. 24 . . 13. 
but not its honorary incidents, ib. 

GRANT, 

statutory, under 8 & 9 Vict. c. 106 . . 86, 100. 
use of word, in conveyances, 199. 

GUARDIAN OF INFANT, 

payment to, for maintenance, 187, 189, 190. 
may apply for appointment of trustees, 318. 

of persons to exercise powersof S.L.A., 343. 



HABENDUM OF A DEED, 

when it controls the premisses, and when not, 100, 101. 

HEIRLOOMS. Atid see Quasi-Heirlooms. 
what are, 316, 317. 
not deviseable, 317. 

HEIRS, 

when bound by covenants, 206, 207. 

word now not necessary to limit estates of inheritance, 200. 

HEREDITAMENTS, 

real, mixed and personal, 22. 
corporeal and incorporeal, 23. 

HOMAGE, 

due only for estates of inheritance, 8. 

ancestral, 8. 

abolished by 12 Car. 2, c. 24 . . 8. 

HUSBAND, 

conveyance by, to wife, 199, 200. 
implied covenants by, 129. 



TMP LTTID CONDITIONS OF SALE, 
under V. & P. Act, 373, 374. 
under C. A. 1881 . . 109—114, 140, 141. 

IMPLIED COVENANTS, 

in conveyances generally, 121 — 131. 

construction of, 170. 
in statutory mortgage, 169. 
are jomt and several, 171. 
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IMPEOVEMENT OF LAND ACT, 1864, 

its operation extended by 8. L. A., s. 30 . . 308. 

IMPROVEMENTS. See Axtthoeized Impeovbmbnts. 

INCOME, 

meaning of, in relation to land in C. A. 1881 . . 107. 

meaning of in S. L. A., 267. 

belonging to infant, application of, by trustees, 187 — 190. 

INCUMBRANCE. And see Judgments. 
meaning of, in C. A. 1881 . . 108. 
discharge of, on sale, 115 — 118. 
what is, under C. A. 1881, sect, o . . 117. 
may be shifted on sale, &o. of settled land, 273. 
affecting settled land, how redeemed, 294. 

INFANT. And see Guardian. 

attorney appointed by married female, 185. 

sales and leases of property of, 185, 186. 

management of property of, 186 — 189. 

receipt and apphcation of income of, 186 — 191. 

accumulation of income of, 190. 

maintenance of, 189, 190. 

absolutely entitled, is deemed tenant for life under S. L. A., 341, 342. 

tenant for Hfe, powers of, how exerdsed, 342, 343. 

married woman, tenant for life, 344. 

INSPECTION OF DEEDS, 

mortgagor has power to require, 146. 

INSTRUMENT, 

meaning of, in C. A. 1881...109. 

INSURANCE, 

money receiyed for, application of, 162 — 164. 

is a contract of indemmty, 306. 

as between yendor and purchaser, 163. 

effected by mortgagee, amount of, 162. 

premiums are not a debt under C. A. 1881... 156. 

trustees may effect, 187. 

duty of tenant for life, as to, 305, 306. 

INSURE, 

power to, implied in mortgage, 155, 156. 

when exerciseable, 155, 156. 
mortgage deed should contain coyenant to, 162. 

INTERPRETATION OF WORDS, 
in C. A. 1881...105— 109. 
in C. A. 1882...229, 230. 
in S. L. A. 1882...262— 268. 
by Lord Brougham's Act, 106, 107. 

INVESTMENT. And see Capital Money. 

what are authorized to trustees by law, 293, 294. 

IRELAND, 

modification of C. A. 1881, with regard to, 167, 195, 222. 

inC.A. 1882.. 233. 
proyisions as to, in S. L. A., 349, 350. 



JOINT ACCOUNT, 

effect of adyance of money held on, 209, 210. 

JOINT TENANTS. See Conourbent Intbeests. 
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JUDGMENTS. And see Sbabohes. 

Acts relating to registration of, 230, 231. 



LANCASTEE, COUNTY PALATINE OF, 
powers of court, as regards land in, 
under C. A. 1881...220. 
under S. L. A., 326. 

LAND. And see Infant. 

meaning of, in C. A. 1881... 106. 

in 0. A. 1881, s. 6...177. 

in S. L. A., 266. 

in V. & P. Act, 1874...107. 
lands, tenements and hereditaments, meaning of, 20 — 23. 
annuities on, how reooyered, 191 — 193. 
settlement of, purchased under S. L. A., 29P — 301. 

LAND COMMISSIONEES, 

constituted by S. L. A., 327, 328. 
powers of, 327—329. 

certificates and reports of, how filed, 329. 
office copies of, 329. 

LAND OP ANY TENUEE, 
meaning of, 106. 

LANDS CLAUSES ACTS, 

application, under S. L. A., of money in court under, 311. 

LAND TAX, 

may be redeemed with capital money, 294. 

LEASE. And see BuiLDiNa Lease; Conditions of Sale; Mining 
Lease; Undeblease; Fobfeitube of Lease ; Sttelrendeb. 
rent runs with reversion on, 136. 
apportionment of rent on seyerance of reyersion, 137. 

of coyenants on seyerance, 137. 

of conditions on seyerance, 138, 140. 
by mortgagor, or mortgagee, in possession, 149^-156. 

counterpart, when to be deliyered, 152. 

contract for, against whom may be enforced, 152. 

statutory powers to grant, under C. A. 1881, sect. 18, may be 
extended, 153, 154. 

apply to any letting, 154, 155. 
contract for, not part of titie, 236, 311. 
power to, under S. L. A., 274^282. 

restriction on, as to principal mansion-house, 284. 

notice to be given before exercisinff, 323 — 325. 

whether a single lease may prescribe properties haying different 
remainders, 274. 
leases with option of purchase, 309. 
power to, given to trustees, may still be exercised, 274. 
regulations respecting, under S. L. A., 275, 276. 

when fines may be taken, 275. 

for giving effect to contracts, 281. 

LEASEHOLDS. And see Benewable Lease. 
may be as8u;ned to self jointly with others, 200. 

not by husband to wife, or wife to husband, 200. 
bought with capital money, application of income, 295, 296. 
apphcation of proceeds of sale of, under S. L. A., 312, 313. 

LESSOE'S TITLE, 

should be investigated, when, 110. 
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UBEBTIES. See Easements. 

LICENCE TO LEASE. See Copyholds. 

LIMITATION, 

of a fee simple at common law, 44 — 47. 
of a fee tail at common law, 62. 

words of, in fee simple or in tail, under 0. A. 1881 . . 200. 
whether applicable to corporations, 200. 

LONG TEEMS, 

when capable of enlargement into fee simple, 212, 245. 
by whom may be enlarged, 213 — 215. 
whether equitable owner can enlarge, 214. 
when enlar^d, remain subject to kusts, &c., 215. 
enlarged, when settled in trust by reference to other land, 216, 217. 
includes unseyered mines and minerals, 217. 

LUNATIC, 

tenant for life, powers of, how exercised, 

payment into Court on behalf of, does not operate conversion, 297. 



MAINTENANCE OP IMPEOVEMENTS, 
tenant for life responsible for, 305, 306. 

MAINTENANCE OF INFANT, 

how far trustees may apply income in, 189 — 191. 

MANOE, 

meaning of, in C. A. 1881... 107. 

in S. L. A., 268. 
reputed, origin of, 107. 
extinction of, 107. 
cannot now be created de novOy 107. 

appurtenants to, not destroyed by extinction of the services, 107. 
general words in conveyances of, 119, 
what parcels of, may be severed, 121. 

MANSION HOUSE. See Peincipal Mansion House. 

MAEGINAL NOTES, 

of statutes, have no authority, 239. 

MAEETED WOMAN. And see Acknowledgments by MAi^Ttrgn 
Women; Prooedtjbb. 
testamentary power of, independently of statute, 109. 
conveyance by, husband's concurrence in, when needed, 129. 
court may bind interest of, notwithstanding restraint on anticipation, 
183. 
without separate examination, 184. 
power of attorney executed by, 185. 
release of power by, 202. 
conveyance by, to husband, 199, 200. 
tenant for life, statutory powers of, how exercised, 343, 344. 

MAEETED WOMEN'S PEOPEETY ACT, 
summary of, 390, 391. 
list of cases decided under the, 391, 392. 

married woman capable of holding property and contracting, 393. 
property of woman married after the Act, 394. 
loans by wife to husband, 394. 
execution of general power, 394. 

propertv acquired after Act by woman married before Act, 394. 
stock, &c. to which married woman is entitled, 394. 
stock, &c. to be transferred, &c. to married woman, 394. 
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MAEEIED WOMEN'S PEOPERTY ACH— continued. 

inyestments in joint names of married woman and others, 395. 

stock, &o. in jomt names of married woman and others, 395, 396. 

fraudulent investments with money of husband, 396. 

policy moneys not to form part of estate of the insured, 396. 

remedies of married woman as to separate property, 397. 

wife's ante-nuptial debts, 398. 

husband, how far liable for wife's previously contracted debts, 398. 

suits for ante-nuptial liabilities, 398, 399. 

wife, when liable to criminal proceedings, 399. 

dedsion of questions between husband and wife as to property, 399, 

400. 
married woman as executor or trustee, 400. 
saving of settlements, 400. 
married woman liable for maintenance of husband, 400, 401. 

of children, 401. 
legal representative of married woman, ib, 
interpretation ; commencement ; extent ; short title, 401. 

MINES AND MINERAXS. And see Long Teems. 
meaning of, in S. L. A., 268. 
what is mcluded under, 268. 
may be severed from manor, 121. 
when severed from manor cannot be re-united, 121. 
right te, remains in lord on compulsory enfranchisement. 111. 
common law right of tenant for life te work, 279, 280. 
out of what mines dower is due, 280. 
may be dealt with, by tenant for life, apart from surface, 287. 

MINING LEASE, 

meaning of, in 0. A. 1881 . . 108. 

in S. L. A., 268. 
variety of rents reserved by, 267. 
regulations respecting, under S. L. A., 277 — 278. 
how may be varied, 278, 279. 
how made with reference te local custem, 279. 
part of rent te be set aside as capital, 279, 280. 
surrender and new grant of, 282. 

MINING PUEPOSES, 

meaning of in S. L. A.', 268. 

MISTAKE, 

in contract, for sale, when may be rectified. 111. 

MONEY, ^wiaee Capital Money; Receipt. 

in court, when may be applied as capital money under S. L. A., 
311, 312. 
in hands of trustees, 312. 
under control of court, how may be invested, 293. 

MORTGAGE. And see Consolidation; Inotjmbbanob ; Statutoby 

MOBTGAQE. 

meaning of, in C. A. 1881 . . 108. 

action respecting, 166 — 169. 

transfer of, instead of re-conveyanoe, 145, 146, 245. 

persons entitled te redeem, who are, 146. 

of leaseholds by demise, provision to be inserted in, 161. 

attemment clause in, effect of, 150. 

money required for enfranchisement made under S. L. A., or equality 

of excha^ffe or partition, may be raised by, 287, 288. 
oosto ordered by court te be paid out of property subject te a settle 

ment, may bie raised by, 327. 
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MORTGAGE DEBT, 

when mortgagee must transfer, 145, 146. 
bequest of, how far operative, 161, 172. 

MOETGAGE ESTATES, devolution of, on death, 161, 173—175. 

MORTGAGEE. And see BuiLDiNa Lease ; Lease ; Insubakob ; Be- 

OEIVEB. 

meaning of, in 0. A. 1881 . . 108. 

must transfer, if requested, instead of re-conveying, 145, 146, 245. 

right of, to consolidate, 147 — 149. 

in possession, meaning of, in 0. A. 1881 . . 108. 

liability of, on transfer of charge, 146. 
power of, to grant leases, 149 — 154. 
to sell, 155, 157—161. 

ancillary provisions to, 158 — 162. 
to insure, 155, 156, 162, 163. 
to appoint receiver, 155, 156. 
to cut timber, 155 — 157. 
how far a trustee for mortgagor, 159, 160. 
devolution of mortgage estates on death of, 161, 173 — 175. 

MORTGAGOR. -4ncZ «e« Butldinq Lease ; Lease. 
meaning of, in 0. A. 1881 . . 108. 
includes |>utsn6 incumbrancer, 108, 147. 
may inspect and copy title deeds, 146. 
in possession, power of, to grant leases, 149 — 155. 

ought generally to be excluded, 149, 155. 

how can be excluded, 153. 



NEW TRUSTEES. And see Sepaeate Trustees ; Tbustees for pttb- 
POSES OF S. L. A. 
appointment of, 173 — 175. 

appointment does not by itself vest equitable estates, 179, 
powers of, appointed by Court, 177. 
vesting of trust properfy in, 177 — 179. 
appointment and vesting, liable to separate stamp duty, 179. 

NOTICE. And see CoNSTRUonvE Notice. 

regulations as to, under C. A. 1881 . . 218, 219. 
to mortgs^^r before sale, 157, 158. 
to one of several mortgagors, 158. 

to incumbrancer on sale discharged from incumbrance, 116^ 117, 118. 
to be given to trustees by tenant for life, before exercising powers, 
323, 324. 

to solicitor of trustees, 323, 324. 

such notice must precede any final contract, 323. 

omission of, does not prejudice person dealing honctfidey 325. 
of applications under S. L. A., on wnom served, 325, 351. 



OBLIGATION. .SceBoND. 

OPEN SPACES, 
meaninjg^ of, 286. 
dedication by tenant for life of space for, 285, 286. 

OPTION OP PURCHASE, 

trustees may not insert in a lease, 309. 

ORDER OF COURT. And see Peoceditrb. 

how far conclusive in favour of purchaser, 220, 221. 
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PARK. See Pbincipal Mansion House. 

PAETinON. And see Inoumbbancb. 

where settlement comprises iindivided share in land, 271, 288, 289. 
regulations in S. L. A. respecting, 271, 272. 

separate dealing with mines and minerals, 287. 

money for equality of, how raised, 287, 288. 
power to make contracts for, 309. 
notice to trustees, &c. before exercising power of, 323. 

PAYMENT, 

to solicitor producing deed containing receipt, 204, 205. 

when made by cheque, 205. 
under power of attorney, without notice of death, &c. of principal, 

197, 198. 
under irrevocable power of attorney, 241 — 243. 
to sole trustee, when allowed, 319, 320. 

PAYMENT INTO COURT, 

on sale freed from incumbrances, 115, 116. 
under S. L. A., 298, 352, 353. 

exonerates person paying, 325. 

rule respectmg, 352, 353. 

PERPETUITY, 

mining or building <4ease " in, 282. 

PERSON, 

includes corporation, in 0. A. 1881 .. 109. 
in S. L. A., 268. 

PERSONAL CHATTELS. See Quasi-Heirlooms. 

PERSONAL REPRESENTATIVE. See Exkcutob. 

PETITE SERJEANTY, 
remarks upon, 6. 
still exists as a teniure, 6. 

PLURAL, 

included in singular, in implied covenants, 212. 

POSSESSION, 

meaning of, in relation to land, in 0. A. 1881 . . 107. 
inS. L. A., 267. 

POWER. And see ExECTnx)it8 ; Trustees ; Married Woman. 
bare, whetiier survives, 183. 
survivorship of, 183. 

on dLsclaimer, 238. 
collateral, may be released, 201. 

remarks as to release of, 202. 

POWER OF ATTORNEY, 
by married woman, 185. 

wnen deed executed under, requires sepcu^ate acknowledgment, 185. 
execution of deed under, 195—197. 
incidents of, 196. 

Sayment by, or to attorney under, 197, 198. 
eposit of original of, in Central Office, 198. 

searches for, and office copies of, 198. 
expressed to be irrevocable, 241 — 243. 

POWER OF SALE. See Mortgagee ; Sale ; Tenant for Life. 
provisoes in prohibition of exercise of, are void, 331, 332. 
exerdse of, cannot operate a forfeiture, 333. 
may be exercised from time to time, 334, 335. 
do not prejudice powers under the settlement, 335, 336, 337. 
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POWERS CONFERRED BY S. L. A., 
by whom may be exercised, 247 — 249. 
where tenant for life is an infant, 341 — 343. 

is a married woman, 343, 344. 
lunatic, 344. 
may be exercised by person whose interest is incumbered, 265, 266, 
330. 
but not to the prejudice of incumbrancer, 265, 330. 
cannot be assigned or released, 329, 330. 
what they are, 250—253. 

PREEMPTION. See Option op Pukohase. 

PREMISSES OF A DEED, 

when controlled by the habendurriy and when not, 100, 101. 

PREMIUM. Bee Fine. 

PRINCIPAL MANSION HOUSE, 
what is, 284. 

restriction on sale or lease of by tenant for life, 284. 
no such restriction on exchange, 284. 

PRIVILEGE. ^e<j Easements. 

PROCEDURE, 

on applications generally, under C. A. 1881 . . 219, 220. 
under S. L. A., 325, 326, 351. 
in proceedings as to forfeiture of leases, 141 — 143. 
on dischar^ of incumbrances on sale, 116. 
form of order under C. A. 1881, s. 5 . . 118. 
on applications as to married women's property, 183. 

PROCEEDINGS. And see Costs. 
for protection of settled land, 316. 

PRODUCTION OF DEEDS. And see Conditions of Sale; Sapb 
Custody. 
right to, xmder acknowledgment, 131 — 136. 
ordinary right to covenant for, 133. 

PROPERTY, 

meaning of, in C. A. 1881 . . 106. 
in 0. A. 1882 . . 229. 

PROTECTION OF SETTLED LAND, 
court may approve proceedings for, 316. 

PURCHASE-MONEY, 

receipt for, in body of deed, 203. 

either endorsed on deed or in body thereof, 203, 204. 
when solicitor may receive, without special authority, 204, 205. 

PURCHASER, 

meaning of, in C. A. 1881 . . 108. 

restricted, in s. 3, sub-s. (8) . . 113. 
meaning of, in C. A. 1882 . . 230. 



QUALIFIED FEE SIMPLE, 

on the nature and qua^um of, 57, 58. 

QUASI-HEIRLOOMS, 

provisions as to sale of, in S. L. A., 316, 317. 
proceeds of sale of, is capital money, 316. 

may be invested in purchase of similar chattels, 316. 

QUIT RENT. See Rent-chakge. 
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EECEIPT. And see Trustees* Eeoeipts ; Considebation. 
by mortgagee, on sale^ 161. 
in body of deed, sufficient, 203. 

in body of, or indorsed on, deed, as regards subsequent pur- 
chaser, 203, 204. 
in deed produced by solicitor, authority for payment, 204, 205. 
but only of the consideration in specie, 205. 

BEOEIVER, 

may be ap^inted by mortgagee, 155, 156, 166. 

when appomted by puisne mortgpagee, 166. 

powers and duties of, 164 — 166. 

has no power to lease, 166. 

is agent of mortga^^or, 164. 

adyantage of appointment of, 166. 

appointment of, does not oust mortgagor from possession, 166. 

EEOITAL, 

in title deed, how far eyidence, 111. 

BECOVEEY. See Fines and Eeoovebies. 

EEDEMPTION, 

of annual sums charsed on land, 194, 195. 

right of, who entitled to, 146. 

order for sale in action for, 166 — 168. 

EE-ENTEY. And see Forfbitube. 

right of, on seyerance of reyersion, 140. 

EEGISTEATION, 

how far it is notice, 235, 236. 

of deed yesting trust property, 178. 

RELEASE, 

nature of, as an assurance, 99, 100. 
of powers, 201, 202. 
executor may ^ye, 181. 
not administrator, 182. 

BELIEF. See Fobfeixube. 

RENEWABLE LEASE, 

apportionment of fine on renewal of, 292. 

effect of compulsory sale of, 313. 

by tenant for life in pursuance of coyenant, 281. 

BENT. And see Best Bent. 

meaning of, in C. A. 1881 . . 108. 

in S. L. A., 267. 
apportionment of, on seyerance of reyersion, 137. 
different kinds of, 191, 192. 
in mining leases, 267. 

BENT-CHABGE. And see Sbabcjhes. 
modes of recoyery of, 191 — 193. 
when in arrear, power to demise the land, 192, 193. 
redemption of, 194, 195. 

capital money may be applied in, 294. 

BEPAIES, 

by receiyer, 165, 166. 
included in building purposes, 267. 
of improyements under B. L. A., 305. 
on land belonging to infant, 187. 
c. y F 



Digitized by VjOOQIC 



426 INDEX. 

REPEAL OF ACTS, 

by C. A. 1881, of Acts in Second Schedule, 144, 167, 221. 

of 88. 4. 6 and 7 of V. & P. Act, 1874 . . 172, 222. 
of 8. 48 of Land Transfer Act, 1875 . . 172. 
by C. A. 1882 . . 240. 246. 
by S. L. A. . . 348, 349. 
by M. W. Property Act, 1882 . . 401. 

REPUTED MANOR, 
meaning of term, 107. 

RE-SETTLEMENT. See Settlement. 

RESTRAINT ON ANTICIPATION. 8ee Markied Woman. 

RESTRICTIVE COVENANTS, 

extent of purchaser's liability under, 235. 

notice of, 235. 

when cease to be enforceable, 235. 

may be imposed, on sale, &c. under S. L. A., 272. 

RETIREMENT OF TRUSTEE, 
provision for, 175, 176. 

REVERSION, 

distinguished from remainder, 36, 37. 

application of proceeds of sale of, under S. L. A., 312 — 314. 

on setUed leaseholds, may be purchased under S. L. A., 295. 

RIGHT. See Easements. 

ROADS, 

appropriation for, under S. L. A., 285. 

RULES, 

under C. A. 1881, s. 7 . . 361—363. 
under C. A. 1881, s. 48 . . 365. 
under C. A. 1882. s. 2 . . 364. 

Appendix to Rules under Conv. Acts, 366 — 871. 
under B. L. A. . . 351—353. 

Appendix thereto, 354—360. 



SAFE CUSTODY OF DEEDS. And $ee Pkoduotion op Deeds. 
undertaking for, 134—136. 

SALE. -4n(2 «ee Conditions OF Sale ; Incumbrance; Puechase. 
meaning of, in C. A. 1881 . . 108. 
in redemption action, 166 — 168. 
in foreclosure action, 166 — 168. 
who entitled to, in action on mortgage, 168. 
discharge of incumbrances on, 115 — 118. 
trust for, or power of, how may be exercised, 179, 180. 
concurrence m, by trustees, 180. 
statutory power of, of tenant for life, 269. 

regulations respecting, 271, 272. 

wnen exerciseaole by trustees, 342, 343. 

restriction on, as to mansion house, &c., 284. 

notice of intended exercise, 323. 
by court under S. L. A., rule as to, 352. 

SALE, POWER OF, 

conferred on mortgagee by C. A. 1881 . . 155. 
conferred by S. L. A. on tenant for life, 269. 
does not apply to principal mansion house, &o., 284. 
trustees haying, are trustees for purposes of S. L. A., 266. 
by trustees, with consent of tenant for life, 335, 336. 
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SCOTLAND, 

Acts do not apply to, 105, 229, 262, 375, 389, 401. 

SEARCHES, 

official, in Central Office, 230—233. 
not for deeds inrolled, 233. 

SECURITIES. And see Investments. 

meaning of, in C. A. 1881 . . 109. 
in S. L. A., 268. 
SEIGNOBY, 

what is, 270. 

may be extinguished by tenant for life, 270. 

may be purchased, 294. 

SEPARATE ESTATE. See Mabktet) Woman. 

SEPARATE TRUSTEES, 

may be appointed for separate shares, 237. 
yacancies among, how suppUed, 237. 

SERJEANTY, 
grand, 5. 

honorary services of, still exist, 13. 
petite, 6. 

SETTLED ESTATE, 

land of infant absolutely entitled, deemed to be within Settled Estates 
Act, 185, 186. 

SETTLED ESTATES ACT, 1877. 

short title, interpretation of *' settlement,'* ** settled estates,'' and 

" the court," 376. 
power to authorize leases, 377. 
leases may contain specisd covenants, 378. 
parts of settled estates may be leased, 378. 
teases paay be surrendered and renewed, 378. 
preliminary contracts, 378. 
licenses to copyholders to grant leases, 378. 
mode in whidi leases may be authorized, 378. 
evidence to be produced, 378. 
court to direct who shall be the lessor, 378. 
powers of leasing may be vested in trustees, 379. 
condition that leases be settled by the court, not to be inserted in 

orders, 379. 
where inserted may be struck out, 379. 
sales of settled estates and timber, 379. 
land may be sold for building at a fee-faim rent, 380. 
minerals, &c. may be excepted from sales, 380. 
dedication of streets, &c., 380. 
laying out streets, &c., and expenses thereof, 380. 
sales and dedications imder direction of court, 381. 
application to exercise powers of Act, 381. 
consents required for such applications, 381 . 
court may mspense with consent in respect of certain estates, 382. 
notice to persons not concurring in application, 382. 
court may dispense with notice xmder certain circumstances, 382. 
or having regard to the number and interests of parties, 382. 
may mint petition without consent, saving rights of non-con- 
senting parties, 383. 
notice to be served on trustees, &o., 383. 
notice in newspapers, 383. 
no application to be granted where similar application has been 

rejected by filament, 383. 
notice of exercise of powers to be given as directed, 383. 
payment and application of capital moneys, 383. 
trustees may apply moneys in certain cases, 384. 
interim investment, 384. 

F f2 
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SETTLED ESTATES ACT, ISIl— continued. 

application of money in respect of leases or rerersions, 884. 
court may not exercise powers of Act if expressly negatived, 384. 
court not to authorize act which could not have been authorized by 

settlor, 384. 
leases and sales purporting to be in pursuance of Act not to be 

invalidated, 386. 
costs, 385. 

rules and orders, 385. 

rules and orders to be laid before parliament, 385. 
County Palatine of Lancaster, 386. 
application for lease or sale in L^land, 386. 
limited owners may grant leases for twenty-one years, 386. 
against whom such leases are valid, 387. 
evidence of execution of counterpart lease, 387. 
infants, lunatics, &c., 387. 
married woman to be separately examined, 388. 
examination of married woman, how to be made, 388. 
application by, or consent of, married woman, 388. 
no obligation to make or consent to application, 388. 
limited owners deemed entitled notwithstanding incumbrances, 388. 
exception as to entails made indefeasible by statute, 388. 
saving rights of lords of manors, 389. 
to what settlements Act extends, 389. 
repeals, 389. 
saving, 389. 
extent of Act, 389. 
commencement, 389. 
schedule, 389. 

SETTLED LAiro, 

definition of, in S. L. A., 263. 

SETTLED LAND ACT, 
summary of, 246 — 261. 
short title, commencement, 262. 
definitions, 262—268. 
powers to tenant for life to sell, &c., 269. 
regulations respecting sale, &c., 271, 272. 
trajisfer of incumbrances on land sold, &c., 273. 
power for tenant for life to lease, 274. 
regulations respecting leases generally, 275, 276. 

building and mining leases, 276---281. 
part of mining rent to be set aside, 279. 
leasing powers for special objects, 281. 
surrender and new grant of leases, 282, 283. 
licences to copyholders for leasing, 283, 284. 
restriction as to mansion house, &c., 284, 285. 
dedication of streets, &c., 285, 286. 
separate dealing with surface and minerals, 287. 
mortgage for equality money in exchanges, 287, 288. 
exercise of powers as to undivided shares, 288, 289. 
completion of sale, lease, &c., 289 — 291. 
capital money under Act, investment of, 291 — 299. 

arising from settled land in England, 299. 
settlement of land' purchased, &c., 299 — 301. 
improvements authorized by Act, 301—^03. 

execution of scheme for, 303 — 305. 

concurrence with other persons in, 305. 

tenant for life to maintain, insure, &c., 305 — 307. 

protection as regards waste in execution of, 307, 308. 
tenant for life may enter into contracts, 309 — 311. 
application of money in court under Land Clauses Acts, 311, 312. 

of money in hands of ^iistees imder a settlement, 312. 

of money received for lease or reversion, 312 — 314. 
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SETTLED Land ACJI— continued. 

cutting and sale of timber, 814 — 316. 

proce^ngs for protection or recoyery of settled land, 316. 

quasi heiriooms, 316, 317. 

appointment of trustees by court, 317 — 319. 

nimiber of trustees to whom capital money may be paid, 319, 320. 

trustees' receipts, 320. 

protection of each trustee individually, 320, 321. 

protection of trustees generally, 321, 322. 

trustees' reimbursement, 322. 

reference of differences to court, 322, 323. 

notice to trustees, &c. before exercising certain powers, 323 — 325. 

procedure, 325, 326. 

payment of costs out of settled property, 327. 

constitution of Land Commissioners, 327 — 329. 

filing of certificates, &c. of commissioners, 329. 

statutory powers not assignable or capable of release, 329 — 331 . 

prohibition a^nst exercise of, void, 331, 332. 

provision a^amst forfeiture by exercise of, 333. 

tenant for life trustee for all parties, in exercise of, 333, 334. 

protection of purchasers, &c., 334. 

exercise of, hmitation of provisions relating to, 334, 335. 

saving for other powers, 335. 

additional or larger powers conferred by settlement, 335, 336. 

other limited owners, to have, 337 — 341. 
infant absolutely entitled, deemed tenant for life, 341, 342. 
tenant for life, mfant, 342, 343. 

married woman, 343, 344. 
lunatic, 344. 
settlements by way of trust for sale, 345 — 349. 
modifications respecting Ireland, 349, 350. 
schedule of repealed enactments, 350. 

SETTLEMENT, 

covenants for title in, 128. 
definition of, in S. L. A., 262. 
meaning of, in S. L. A., 264. 

by way of trust for sale, 345 — 348. 
of land bought with capital money, 299 — 301. 

SEVEEANCE, 

of reversion, 136—139, 140. 
of minerals from surface, 287. 

SHARE. See UNDryiDBD Shabe. 

SHORT FORMS OF DEEDS, 
how far sufficient, 205. 
precedents of, 226—228. 

SHORT TITLE, 

of C. A. 1881 . . 105. 
of C. A. 1882 . . 229. 
ofS. L.A., 262. 

SOCAGE, 

tenure in, 6. 

peculiar species of, 6, 9. 

aU lay tenures now changed to, 12. 

SOLICITOR. And see Receipt. 

when may receive consideration without express authority, 204, 1^05. 
protection to, and liability of, adopting provisions of C. A. 1881 . * 

217, 218. 
notice to, 234, 235. 

to solicitor to trustees, under S. L. A., 323, 324. 
whether a permanent office, 234. 
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SOLICITOE TO TKUSTEES FOE PUEPOSES OF S. L. A., 
meaning of the phrase, 823. 
notice to, of exercise of statutory powers, 323, 324. 

STAMP, 

on acknowledgment and undertaking, 136. 

on transfer of mortgage, with new proviso for redemption, 171. 

on appointment of new trustees and vesting of trust property, 179. 

STATUTES CITED OE EEFEEBED TO,* 
9 Hen. 3 {Magna Carta), 3, 10, 11, 44. 
6 Edw. 1 (St. of Gloucester), 4, 10, 27. 

13 Edw. 1 (St. Westm. 2, or De donis conditionalibtu), 3, 10, 32, 59, 

60, 270. 
18 Edw. 1 (St. Westm. 3, or Quia Emptores), 10, 11, 107, 192, 270. 
17 Edw. 2 {De prerogativd regis)^ 11, 18. 
34 Edw. 3, c. 15. .11. 
34 Edw. 3, c. 16 (St. of Non-claim), 64, 93. 

1 Eic. 3, c. 1 . . 88. 

1 Eic. 3, c. 7 . . 64. 

4 Hen. 7, c. 24 (fines), 61, 60, 64, 91, 92,t 93. 

11 Hen. 7, c. 20 . . 67. 
21 Hen. 8, c. 15 . . 4, 27. 

26 Hen. 8, c. 13 (forfeiture of fees tail), 19, 71. 

27 Hen. 8, c. 10 (St. of Uses), 85, 88, 89, 90, 91. 
27 Hen. 8, c. 16 (St. of Inroiments), 103, 233, 243. 

31 Hen. 8, o. 3 (gavelkind), 9. 

32 Hen. 8, c. 1 (wills). 6, 13, 47, 83. 
32 Hen. 8, c. 7 (tithes), 22. 

32 Hen. 8, c. 34 (grantees of reversions), 38, 137, 138, 139. 

32 Hen. 8, c. 36 (fines), 61, 63, 65, 91, 92, 93. 

34 & 35 Hen. 8, c. 5 (wills), 13, 47, 83. 

34 & 35 Hen. 8, c. 20 (feigned recoveries), 67, 71, 338, 339. 

34 & 35 Hen. 8, c. 22 . . 94. 

23 Eliz. c. 12 . . 9. 

12 Car. 2, c. 24 (military tenures), 2, 5, 8, 9, 12, 15, 47, 78. 
29 Car. 2, c. 3 (St. of Frauds), 47, 81, 83, 97, 207, 263. 

3 & 4 Will. & M. 0. 14 (fraudulent devises), 207. 
6 & 7 Will. 3, c. 14 . . 207. 

10 Will. 3, c. 16 (= c. 22, in Stat. Eev.), 41. 

4 Geo. 2, c. 28 . . 145. 
9 Geo. 2, 0. 36 . . 233. 

14 Geo. 2, c. 20 . . 66, 83, 207. 
20 Geo. 2, c. 42 . . 272. 

31 Geo. 2, c. 14 . . 16. 

14 Geo. 3, c. 78 . . 144, 163, 164. 

47 Geo. 3, c. 74 . . 207. 

11 Geo. 4 & 1 Will. 4, c. 47 (fraudulent devises), 207. 

3 & 4 Will. 4, c. 27 (real property limitation), 92, 98, 213. 

3 & 4 Will. 4, c. 74 (abolition of fines and recoveries), 27, 29, 31, 32, 

33, 63, 66, 67, 68, 69, 70, 71, 73, 85, 91, 202, 338. 
3 &4 Will. 4, c. 104.. 207. 
3 & 4 Will. 4, c. 105 (dower), 79. 

3 & 4 WiU. 4, c. 106 (descent), 57. 

4 & 5 Will. 4, c. 23 . . 19. 

6 & 7 Will. 4, c. 32 . . 141. 

7 Will. 4 & 1 Vict. c. 26 (Wills Act), 83, 109, 207. 
1 &2Vict. c. 110.. 230 

2&3Viot. 0. 11.. 230. 



* TbiB does not include references to the Conyeyaaoing Acts or the Settled Land 
Act, occurring in notes or summaries, 
t Cited amiss on this page, as 27 Hen. 7, c. 24. 
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STATUTES CITED OB EEFEBEED TO-^continued. 
4 & 6 Vict. c. 21 . . 85, 86. 
4 & 5 Vict. c. 36 renfoancliiaement of copyholds), 270. 

6 & 7 Vict. c. 23 (enfrancliiseiiieiit of copyholds), 191, 270. 
7&8Vict. c. 76..86. 

7&8Vict. c. 84..164. 

7 4 8 Vict. c. 165 (enfranchisement of copyholds), 270. 

8 Vict. c. 18 (Lands Clauses Act), 181, 199. 
8 & 9 Vict. c. 56 . . 303. 

8 & 9 Vict. c. 106. . 41, 86, 91, 97, 98, 100, 101, 102, 199, 211, 263. 

9 & 10 Vict. c. 101 . . 288. 
lO&U Vict. c. 11.. 288. 
12&13Vict. c. 26..282. 
13 & 14 Vict. c. 17 . . 282. 

13 & 14 Vict. c. 21 (Lord Brougham's Act), 20, 106, 174, 179, 269, 270. 
13 & 14 Vict. c. 28 .. 179. y» , , , , , 

13 & 14 Vict. c. 31 . . 288. 
13 & 14 Vict. c. 60 (Trustee Act, 1850), 19, 175. 

15 & 16 Vict. c. 51 (enfranchisement of copyholds), 111, 270, 272. 

16 & 16 Vict. c. 76 .. 145. ^' » » 
15 & 16 Vict. c. 86 . . 167. 

17 & 18 Vict. c. 36 (bills of 8ale)> 106. 
17 & 18 Vict. c. 75 . . 240. 

17 & 18 Vict. c. 104 (Merchant Shippinff Act), 159. 

18 & 19 Vict. c. 15 . . 191, 230. 

18 & 19 Vict. c. 43 (Infants' Settlements Act), 189. • 

18 & 19 Vict. c. 122 . . 164. 

19 & 20 Vict. c. 9 . . 288. 
19 & 20 Vict. c. 120 . . 33. 

21 & 22 Vict. c. 94 (enfranchisement of copyholds), 111, 270. 

22 & 23 Vict. c. 35 (Lord St. Leonards' Act, 1859), 38, 57, 139, 140, 

144, 197, 200, 230, 293, 321. 

23 & 24 Vict. c. 38 (Lord St. Leonards' Act, 1860), 230, 293. 
23 & 24 Vict. c. 115 . . 230. 

23 & 24 Vict. c. 124 . . 292. 

23 & 24 Vict. c. 126 . . 144, 145. 

23 & 24 Vict. c. 145 (Lord Cranworth's Act), 86, 155, 156, 161, 175, 

180, 181, 182, 189, 190, 292, 320, 349. 

24 & 25 Vict. c. 9 . . 233. 
27 & 28 Vict. c. 13 . . 195. 
27 & 28 Vict. c. 45 . . 264. 
27 4 28 Vict. c. 112.. 231. 

27 & 28 Vict. c. 114 (Improvement of Land Act, 1864), 231, 288, 293, 

296, 303, 305, 308, 349. 

28 & 29 Vict. c. 90.. 164. 
28 & 29 Vict. c. 99.. 175. 
28 & 29 Vict. c. 104 . . 231. 

30 & 31 Vict. c. 132 . . 293, 294. 

31 & 32 Vict. c. 40 (Partition Act, 1868), 312, 313. 

31 & 32 Vict. c. 54 . . 231. 

32 & 33 Vict. c. 46 . . 207, 208. 

32 & 33 Vict. c. 106 . . 293. 

33 & 34 Vict. c. 14 (naturalization), 71. 

33 & 34 Vict. c. 23 (aboUtion of forfeiture), 17, 18, 19, 60, 71. 
33 & 34 Vict. c. 56 . . 296. 

33 & 34 Vict. c. 97 (Stamp Act, 1870), 171, 176, 179. 

34 & 35 Vict. c. 47 . . 294. 

34 & 35 Vict. c. 84 . . 296. 

35 & 36 Vict. c. 24 . . 233. 

35 & 36 Vict. c. 44. .293. 

36 Vict. c. 32 . . 293. 

36 & 37 Vict. c. 66 (Jud. Act, 1873), 29, 159, 166. 

36 & 37 Vict. c. 50 (Places of Worship Sites Act, 1873), 286, 296. 

37 Vict. 0. 3 .. 203. . y» » 
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STATUTES CITED OR BEFERRED TO— continued. 
37 & 38 Vict. c. 42 (Building Societies), 141. 
37 & 38 Vict. c. 57 (Real Property Limitation Act, 1874), 152. 
37 & 38 Vict. c. 78 (Vendor and Purchaser Act, 1874), 107, 109, 173, 
239. 

37 & 38 Vict. c. 83 . . 29. 

38 & 39 Vict. c. 55 (Public Health Act, 1875), 103. I 
38 & 39 Vict. c. 66 . . 179. , 
38 & 39 Vict. c. 83 (Local Loans Act, 1875), 294. ^ 
38 & 39 Vict. c. 87 (Land Transfer Act, 1875), 173. 

40 & 41 Vict. c. 18 (Settled Estates Act, 1877), 185, 186, 265, 267, 

278, 279, 286, 288, 295, 312, 313, 316, 336, 337, 349. 
40 & 41 Vict. c. 31 . . 288. 

40 & 41 Vict. c. 33 (contingent remainders), 35, 41. 
42 & 43 Vict. c. 60 . . 293. 

44 & 45 Vict. c. 41 (Conveyancing and Law of Property Act, 1881), 

3, 17, 32, 38, 44, 46, 59, 62, 74, 86. 

45 & 46 Vict. 0. 38 (Settled Land Act, 1882), 33, 34, 46, 67, 69, 75, 

78 80. 
45 & 46 Vict, c! 39 (Conveyancing Act, 1882), 32, 74, 84. 

45 & 46 Vict. c. 75 (Married Women's Property Act, 1882), 69, 78, 

109, 129, 194, 200, 239, 241. 

46 & 47 Vict. c. 61 (Agricultural Holdings Act), 258, 297. 

STATUTORY DECLARATIONS ACT, i 

short title of 6 & 6 Will. 4, c. 62 . . 219. 

STATUTORY MORTGAGE, 

enactments respecting, 169 — 171. 

covenants implied in, to be joint and several, 171. 

forms of, 224—226. 

transfer of, 169, 170, 224, 225. 

re-conveyance of, 171, 226. 

STREETS, 

dedication by tenant for life of land for, 285, 286. 

SUB-DEMISE. See Undeelease. 

SUMMARY, 

of S. L. A., 247. 

of Married Women's Property Act, 1882 . . 390. 

" SUPPLEMENTAL " DEED, 
construction of, 203, 204. 

SURRENDER, 

of lease, ma^ be accepted by tenant for life, 282. 

application of compensation money for, 283. 

to whom should be made, 283. 

apportionment of rent on, of part, 282, 283. 
of contoct for lease, to tenant for life, 309, 310. 

SURVIVORSHIP, 

of powers of trustees, 182, 183. 
under S. L. A., 319, 320. 
of benefit of covenants, 208, 209. 
of title to money advanced on joint account, 209, 210. 

TACKING, 

distinguished from consolidation, 147. 

TENANT BY THE CURTESY, 

has powers of tenant for life, under S. L. A., 340. 

difficulty of construing provisions with regurd to, 340, 341. 
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TENANT FOE LIFE, 

definition of, in S. L. A., 264. 

may comprise several persons, 265. 

what powers are conferred upon, by S. L. A., 250—253. 

who 1^ the statutory powers of, 247 — 249. 

cannot assign* or contract not to exercise, statutory powers, 330. 

is trustee for all parties in exercise of statatory powers, 273, 333, 334* 

protection to persons dealing in good faith wim, 334. 

may exercise powers from tmie to time, 334, 335. 

when he may sell or lease to a trustee for himself, 269, 274, 333. 

TENANT IN TAIL, 

generally has powers of tenant for life, under S. L. A., 337. 

but not ii the land was purchased with money provided by par- 
liament, 338. 
after possibility of issue extinct, has powers of tenant for life, 34X). 

TENANT PUR AUTRE VIE, 

has powers of tenant for life, under S. L. A., 340. 

TENANTS IN COMMON. See OoiircuBBBNT Intbbbsts. 

TENEMENTS, 

definition of, 21. 

are intailable under the Statute De Donis, 24, 25. 

TENUBE, 

in capite, meaning of the term, 3. 

by common law, 3 — ^9. 

distinction between ut de corond and ut de honore, 3. 

in chivalry, 6. 

abolition of, 12. 
in socage, 5, 12. 

peculiar species of, 6, 8, 9. 
in frankalmoigne, 7. 
effect of Quia Emptor e6 upon, 11. 
copvhold, 13 — 16. 
cuBtomary freehold, 15—17. 

TEBM OF YEABS. See LoNO Tebm. 

TIMBEB. And see Tbees. 

power of mortgagee in possession to cut, 155 — 157. 
mortgagor in possession to cut, 157. 
trustees to cut, on infant's land, 187. 
tenant for life may cut, when, 314 — 316. 

application of proceeds of sale of, 314. 
common law right of tenant for life to, 314, 315. 
when cut, becomes personal assets, 315. 

TITHE BENT OHABGE 

may be redeemed with capital money, 294. 

TITLE. Sec ABsnuoT OF TiTLB ; Covenants. 

TITLE DEEDS. See Deeds. 

TBANSFEB OF MOBTGAGE. And see Moetgagb. 
not within C. A. 1881, s. 7 (C), 126. 
effect of new proviso for redemption in, 171. 
stunp on, 171. 
c. oo 
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TEEES. And see Timbeb. 

planting of, as improvement under S. L. A., 302. 
may be cut only in proper thinning, 306. 

TRUST ESTATES, 

deyolution of, on death, 171, 172. 

conveyed by one of several executors, &c., 172. 
vesting of, in new or continuing trustees, 177 — 179. 

TEUST FOR SALE, SETTLEMENT BY WAY OF, 
to what extent is settlement under S. L. A., 345—348. 

TRUSTEES. ^w(? see New Trustees ; Separate Tbustees ; Trttstebs 

FOR PURPOSES OF S. L. A. 

must not sell under needlessly depreciatory conditions, 114. 

for sale, 179, 180. 

receipts by, 180, 181. 

powers exerciseable by surviving or continuing, 182, 183. 

continuing, vesting of property m, 177—179. 

retirement of , 175, 176. 

number of, may be increased or diminished, 173. 

may compound claims, 181, 182. 

when majority cannot bind minority, 182. 

incur no liability by adopting the C. A. 1881 . . 217, 218. 

remarks upon the duties of, 321. 

TRUSTEES FOR MANAGEMENT OF INFANTS' LAND, 
court may appoint, 186. 
powers and duties of, 186 — 189. 

TRUSTEES FOR PURPOSES OF S. L. A., 
definition of, in the Act, 266. 

whether can appoint new trustees of their own class, 318. 
trustees with deferred power of sale, are not, 318. 

but will generally be appointed by the court as such, ih, 
how appointed by the court, 317, 318. 

when tenant for life is an infant, 318. 

should be independent persons, 318. 

circumstances under which the court will probably appoint, 319. 
receipts given by, are effectual discharges, 320. 
consent of, to sale or lease of mansion nouse, 284, 285. 

to cutting and sale of timber, 314, 315. 
not liable for giving any consent, &c., 321. 

but may be, for improperly approving scheme, 301. 
cannot exercise powers for any purpose provided for in the Act, 

except with consent of tenant for life, 335. 
notice of exercise of certain powers to be given to, 323, 824. 
answerable only for moneys actually received by them reepectiyely, 

320, 321. 
statutory indemnity to, 320 — 322. 
may reimbiu'se to uiomselves proper expenses, 322. 
reference to court of differences oetween them and tenant for life, 
322, 323. 

costs of such applications, 322, 323. 

may be made on the initiative of the trustees, 324. 

TRUSTEES* RECEIPTS, 

for money, &c. payable to them under the trust, 180, 181. 

all who have not effectually disclaimed should join in, 181. 
for money, &c. paid to them under the S. L. A., 320. 



Uin)ERLEASE. And see Forfeiture of Lease. 

title to, on grant of lease to be derived out of, 110, 140, 141. 
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UNDERTAKING. See Safe Custody of Deeds. 

UNDIVIDED SHAKE, 

included in land, under C. A. 1881 . . 106. 

under S. L. A., 267. 
of land, belonging to infant, management of, 188. 
of concurrent owners under settlement, 288, 289. 



VENDOB, 

completion of sale after death of, 114, 116. 

YENDOB AND PUBOHASEB ACT, 1874. 

forty substituted for sixty years in deducing titles, 873. 

provisions regulating contract for sale, 373, 374. 

trustees may adopt provisions of, 374. 

married woman who is a bare trustee may convey, &c., 374, 

non-registration of will in Middlesex, 375. 

application may be made in chambers, 375. 

extent of Act ; short title, 375. 

VIEW OF FBANBTLEDGE, 121. 



WALES, 

included in England, in statutes, 273. 

WASTE, 

permissive, liability for, of tenant for life, 306. 
tenant for life protected, as to improvements, 307. 

WILL, 

meaning of, in 0. A. 1881 . . 109. 
in S. L. A., 268. 

WOBDS OF LIMITATION. And see Fee Simple ; Fee Tail. 
enactment respecting, 200. 

WKlTiNG, 

meaning of, in C. A. 1881 . . 109. 



YEABS " DETEBMINABLE ON LIFE," 

tenant for, when has statutory powers under S. L. A., 339. 



THE end. 
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ADVERTISEMENT. 



In addition to a commentary upon the Settled Land 
Act, 1884, these pages contain notes of the cases 
decided under the other Acts during the year 1884, 
and of a few other relevant cases. The additional 
references in the list of additional cases do not 
profess to be exhaustive. The numbering of the 
pages is in continuation of the pages of the authors' 
previous work. -^ 



Lincoln's Inn, 

Ut January y 1885. 
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Thompson, Ex parte, W. N. 1884, p. 28; 28 Sol. J. 274 464 

Thynne, Lord John, Be, The Times, 7th July, 1884 468 

TiUett V. Nixon, 25 Ch. D. 238 ; 32 W. R. 226 ; 53 L. J. Ch. 199 ; 49 L. T. 
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47 & 48 Vict. c. 18. 



An Act to amend the Settled Zand Act^ 1882. 

[3rd July, 1884.] 

BE it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same as follows : 

1. This Act may be cited as the Settled Land Act, Sect. 1. 

1334^ Short title. 

2. The expression '' the Act of 1882 " used in this Sect. 2. 
Act means the Settled Land Act, 1882. interpreta- 

3. The Act of 1882 and this Act are to be read and Sect. 3. 
construed together as one Act, and expressions used in Construction 
this Act are to have the same meanings as those ^ 
attached by the Act of 1882 to similar expressions 

used therein. 

4. A fine received on the grant of a lease under Sect. 4. 
any power conferred by the Act of 1882 is to be ^^be 
deemed capital money arising under that Act. capitaimoncy. 

This section gives effect to a suggestion made at p. 275, ante. 
The destination of income arising from capital money is regu- 
lated by sect. 22, subs. (6), of the Act of 1882, p. 298, ante. It 
would therefore seem that the income of capital money stands in the 
same position as the rent of "the land wherefrom the money arises;" 
and, consequently, in the case of capital arising out of a mining 
lease, that by virtue of sect. 11, p. 279, ante^ one-fourth, or three- 
fourths, as the case may require, of such income must be ''set aside, 
as capital money arising under this Act." This conclusion accords 
with the suggestion made at p. 281, ante. At the same time, it 
appears to bo due to a certain degree of inadvertence in the Act's 
provisions, and it must be advanced with some caution. The result 
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S. L. A. would be, that the remainderman would not only reap the benefit 
1884. ^^ capitalising the whole of the fine, but also of accumulating part 

Sect. 4. ^^ ^^® income arising upon that capital. In order to avoid this 

hardship, the courts may, perhaps, interpret the words "landwhere- 

from the money arises," in sect. 22, subs. (5), to refer to the whole 
of the land comprised in the settlement, and not only to the land 
comprised in the mining lease; though this is not the natural 
meaning of the language used. But, in the absence of judicial 
decision, trustees could hardly be advised to pay to the tenant for 
life the whole of the income derived from investments representing 
a fine taken on the grant of a mining lease. 

No distinction seems to be drawn by sect. 11 of the Act of 1882, 
with regard to rent reserved in a mining lease, between such part 
as may be reserved in respect of surface occupied, and such part as 
may be reserved in respect of the minerals. To make any such 
distinction might probably open a door to evasion. 



Sect 5. 

Notice under 
45 & 46 Vict. 
0. 38, 8. 45, 
may, aa to a 
sale, ex- 
change, par- 
tition, or lease, 
be general. 



6. — (1.) The notice required by section forty-five 
of the Act of 1882 of intention to make a sale, ex- 
change, partition, or lease may be notice of a general 
intention in that behalf. 

The interpretation suggested for sect. 45 of tbe Act of 1882 at 
p. 324, ante, as to the necessity for a definite, or specific, notice, was 
adopted by Pearson, J., in Ee Ray^s Settled Estates^ 25 Ch. D. 464. 
This enactment practically repeals sect. 45, so far as siedes, exchanges, 
partitions, and leases, are concerned. It will probably become a 
common practice for a tenant for life to give a single general notice 
once for all, upon entering into possession. 

The necessity for specific notice was, in many cases, highly in- 
convenient in practice, so far as leases are concerned. The present 
enactment will be very useful, in respect to settled estates consist- 
ing of building estates and large collections of house property. 
With respect to sales, exchanges, and partitions, the gain in 
convenience to the tenant for life does not seem adequately to 
compensate the loss of security to the remainderman, with whose 
property the tenant for life is dealing. 

It is superfluous to enquire whether enfranchisements are included 
under sales ; because, if they are not, then they are not within 
sect. 45 of the Act of 1882. 

There seems to be nothing to render necessary a renewal of the 
notice, upon the death of any, or all, of the trustees to whom the 
original notice was given. This may, perhaps, be due to over- 
sight ; since it is plainly repugnant to the policy of sect. 45, subs. (2), 
p. 324, ante. And since notice to trustees is a personal notice only, 
it woiild be more proper, and more safe, for the tenant*ft)r life to 
renew the notice upon every appointment of a new trustee ; and a 
purchaser, &c., ought still, as formerly, to ascertain the existence 
of trustees for purposes of the Act. 



(2,) The tenant for life is, upon request by a trustee 
of the settlement, to furnish to him such particulars 
and information as may reasonably be required by 
him from time to time with reference to sales, ex- 
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changes, partitionsj or leases effected, or in progress, S. L. A. 

or immediately intended. «^®?*e 

^ Sect. 6. 

The words *'from time to time" seem to be connected with ' 

''required by him," not with the word "furnish." It therefore 
seems that the trustee's " request " must be definite or specific ; 
and that the tenant for life is only bound to supply information 
with reference to transactions ** effected, or in progress, or imme- 
diately intended," at the time when he actually receives it. But 
there seems to be nothing to prevent a trustee from sending a 
periodical request, couched in identical language. 

It does not appear what would be the consequences if the tenant 
for life should neglect or refuse to answer the trustee's questions. 
There seems to be no jurisdiction in the court to order him to 
answer interrogatories upon oath ; and, apparently, the only remedy 
would be the somewhat violent one of restraining him by injunction 
from exercising any of his statutory powers. 

(3.) Any trustee, by writing under his hand, may 
waive notice either in any particular case, or gene- 
rally, and may accept less than one month's notice. 

It will probably be held, that the notice, or rather, the giving of 
the notice, may be waived by a trustee, even after a final contract 
has been entered into by a tenant for life ; though this is not clearly 
expressed. 

It does not appear that even all the trustees together have any 
authority to waive the notice directed by sect. 45, subs. (1), of 
the Act of 1882, to be given to the "solicitor for the trustees." 
This conclusion could be arrived at only by giving to the word 
'* notice," in the present siib-section, a meaning which would enable 
a single trustee to waive the giving of notice to all the trustees. 
Moreover, the notice to the solicitor seems to have been intended 
rather for the protection of the inheritance than for the information 
of the trustees. ( Vide supra, p. 324.) 

(4.) This section applies to a notice given before, 
as well as to a notice given after, the passing of this 
Act. 

(5.) Provided that a notice, to the sufficiency of 
which objection has been taken before the passing of 
this Act, is not made sufficient by virtue of this Act. 

6. — (1.) In the case of a settlement within the Sect. 6. 
meaning of section sixty-three of the Act of 1882, ^tooonsCTitH 
any consent not required by the terms of the settle- Hfe. 
ment is not by force of anything contained in that Act 
to be deemed necessary to enable the trustees of the 
settlement, or any other person, to execute any of the 
trusts or powers created by the settlement. 

This subsection practically confirms, and extends to all settle* 
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S. L. A. nients made by way of trust for sale, the doctrine laid down by 
1884. * Pearson, J., in Taylor v. Foncia, 25 Ch. D. 646 ; namely, that an 

Sect. 6. fl'bsolute trust for sale may be exercised without the consent of the 

! — statutory tenant or tenants for life. Since in that case the sale was 

conducted under an order of the court, which had been made in 
exercise of a jurisdiction which in no way depended upon sect. 63 of 
the Act of 1 882, there could be no doubt about the power of the 
court to supersede all questions relating to consents which might be 
necessary to sales made under that section. The above-stat^ rule 
was, therefore, not strictly material to the decision in that case. 
That doctrine, if it had not been open to the suspicion of amending 
rather than interpreting the language of the Act, would hare 
partly removed a serious practical inconvenience, which has now 
been completely removed by the present subsection. In Taylor v. 
Poncta, the trust in question was an absolute trust. This subsection 
applies also to discretionary trusts and powers, provided that they 
are annexed to a trust for sale. 

See also the first note on sect. 7, infra. 

(2.) In the case of every other settlement, not within 
the meaning of section sixty-three of the Act of 1882, 
where two or more persons together constitute the 
tenant for life for the purposes of that Act, then, not- 
withstanding anything contained in subsection (2.) of 
section fifty-six of that Act, requiring the consent of 
all those persons, the consent of one only of those 
persons is by force of that section to be deemed neces- 
sary to the exercise by the trustees of the settlement, 
or by any other person, of any power conferred by 
the settlement exerciseable for any purpose provided 
for in that Act. 

In the case of ordinary strict settlements, where the tenant for 
life happens to consist of more than one person, powers given to 
trustees can be exercised more easily under this subsection than 
under the provisions of the Act of 1882. This may, perhaps, a£Ford 
a reason for sometimes retaining in modem strict settlements the 
old express powers of trustees. 

A question may, perhaps, arise as to the proper form of the 
covenants for title in conveyances made under tins subsection, where 
only one out of several tenants for life has consented. It is the prac- 
tice for tenants for life, whether legal or equitable, whose consent is 
necessary to a sale, to covenant for title ; as to which see Ee London 
Bridge Act, 13 Sim. 176; Harl Foulett v. Hood, L. E. 5 Eq. 115; 
Fe Sawyer and Baring^ s Contract, W. N. 1884, p. 192. It is con- 
ceived that the covenants of the consenting fraction of a tenant for 
life should be restricted to his own share. 

(3.) This section applies to dealings before, as well 
as after, the passing of this Act. 

Sect. 7. 7. With respect to the powers conferred by section 
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sixty-three of the Act of 1882, the following provisions S. L. A. 

are to have effect : — «^®?*if 

Sect. 7. 

The effect of this section, in conjunction with sect. 6, subs. (1), z ; 

supra, is to remove several objections to the practical working of i,y7.^^be 

sect. 63 of the Act of 1882. These objections were suggested in the exercised only 

note to that section, at pp. 346, 347, a9ile, with leave of 

(1) A sale can now be effected under a trust for sale, without the Court. 

putting the trusts of the purchase-money upon the title to 
the lands. 

(2) In cases where the statutory tenant for life has obtained an 

order authorizing him to exercise the statutory powers, 
the order alone is put upon the title. The effect of subs, 
(ix), in/raj seems to be, to make the order conclusive 
evidence as to his title to exercise the powers. 

(i.) Those powers are not to be exercised without 

the leave of the Court, 
(ii.) The Court may by order, in any case in which 

it thinks fit, give leave to exercise all or any of 

those powers, and the order is to name the person 

or persons to whom leave is given. 

It would appear that leave can be given only to the person or 
persons who, under sect. 63 of the Act of 1882, would have exer- 
cised the powers as tenant for life. This present section does not 
deal with the statutory powers in general, but only with the powers 
conferred by sect. 63 of the former Act. It does not appear that 
leave could be given to one, or less than the whole, of the persons 
constituting such tenant for life, when they are more than one. 
The language of subs, (vii), infra, would suggest, that leave can be 
given only to the whole. 

It is dear, from subs, (vii), infra, that no order can be made, 
except upon the application of all the persons constituting the tenant 
for life ; though, by subs, (viii), when an order has once been made, 
it may be varied or rescinded upon the application of any person 
interested. Such applications might become necessary, li one of 
two tenants in common, ** having the leave," should become lunatic ; 
or if it is found that the statutory powers are being improperly 
exercised. 

(iii.) The Court may from time to time rescind, or 
vary, any order made under this section, or may 
make any new or further order. 

(iv.) So long as an order imder this section is in 
force, neither the trustees of the settlement, nor 
any person other than a person having the leave, 
shall execute any trust or power created by the 
settlement, for any pm'pose for which leave is by 
the order given, to exercise a power conferred by 
the Act of 1882. 

After any such order has been made, but before its registration 
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S. L. A. ^^ ^'* pendens, any exercise by the trustees of any power affected 

1884. ^y *'^® order seems to be improper but not invalid ; see subs, (vi), 

Sect. 7. ^V'-^- 



(v.) An order under this section may be registered 
and re-registered, as a lis pendens, against the 
trustees of the settlement named in the order, 
describing them on the register as " Trustees for 
the purposes of the Settled Land Act, 1882." 

A purchaser, &c., dealing with a ''person having the leave," 
should require the order to be duly registered, before completion of 
the transaction, if this has not already been done. 

(vi.) Any person dealing with the trustees from time 
to time, or with any other person acting under the 
trusts or power3 of the settlement, is not to be 
affected by an order under this section, unless and 
until the order is duly registered, and when neces- 
sary re-registered as a lis pendens. 

The object of this sub-section is to enable persons safely to 
** deal from time to time " with the trustees, so long as no order is 
registered. 

(vii.) An application to the Court under this section 
may be made by the tenant for life, or by the 

{)ersons who together constitute the tenant for 
ife, within the meaning of section sixty-three of 
the Act of 1882. 

(viii.) An application to rescind or vary an order, or 
to make any new or further order under this 
section, may be made also by the trustees of the 
settlement, or by any person beneficially interested 
under the settlement. 

(ix.) The person or persons to whom leave is given 
by an order under this section, shall be deemed 
the proper person or persons to exercise the powers 
conferred by section sixty-three of the Act of 1882, 
and shall have, and may exercise those powers 
accordingly. ^ ^ 

It is conceived that the effect of this sub-section is only to relieve 
persons dealing with a tenant for life, who has obtained an order, 
from inquiring into his title, not to authorize the court to give 
leave to any person other than the person or persons specified in 
sect. 63 of the Act of 1882 to exercise the statutory powers. That 
is to say, the adjudication of the court upon his title under the 
settlement is conclusive, but the court is bound to adjudicate upon 
such title. 
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(x.) This section is not to affect any dealing which S. L. A, 

has taken place before the passing of this Act, ^^84. 

under any trust or power to which this section ^^^' ^* 
applies. 

8. For the purposes of the Act of 1882 the estate Sect. 8. 
of a tenant by the curtesy is to be deemed an estate ^^^to ^ 
arising under a settlement made by his wife. arise under 

The ** title of proceedings " given in Form I. in the Appendix to 
the Settled Land Act Rules, 1882, at p. 354, ante, may be adapted 
to cases arising under this section, as follows : — 

In the Matter of certain lands known as situate at , 

in the county of , being a settled estate within the 

meaning of the Settled Land Act, 1884, s. 8, by reason of 
the deaOi, on the day of ,18 , of A. B., late 

the wife of 0. D., of , leaving the said C. D. tenant 

by the curtesy of the said lands. 

And in the Matter of the Settled Land Acts, 1882 and 1884. 

This section was obviously designed to remove the ambiguities 
specified in the note on sect. 58, sub-s. (1) (viii), of the Settled 
Lajii Act, 1882, at p. 340, mite. Some ambiguity seems to remain, 
by reason of the omission to state either (1) the time at which the 
settlement shall be deemed to have been made by the wife; or 
(2) what estate, or estates, shall be deemed to be comprised in it. 

(1) The estate of tenant by the curtesy does not, for all purposes, 
commence with the death of the wife, but, for some purposes, with 
the birth of issue inheritable, after which event the husband alone 
was entitled to the homage of the tenants of his wife's manor. 
(Co. Litt. 67 a.) Lord Coke also cites the decision in 29 Edw. 3, 
that a tenant by the curtesy cannot claim by devise and waive his 
tenancy by the curtesy, "because, saith the booke, the freehold 
commenced in him be/ore the devise for terme of his life. (Co. 
Litt. 30 a.) It is probable that, for the purposes of the present 
enactment, the tenancy will be held to commence at the wife's 
death, and that the settlement will be deemed to have been then 
made. 

(2) The only estate which is, by the enactment, expressed to be 
comprised in the supposed settlement, is the estate of ^e tenant by 
the curtesy himself. It will probably be held that assurances made 
by the tenant by the curtesy, in exercise of the statutory powers, 
may extend over such estate as descends from the wife to her heir. 

These points ought unquestionably to have been explicitly dealt 
with by the Act. They will have to be settled by judicial decision, 
before purchasers can safely be advised to accept titles depending 
upon the statutory powers of a tenant by the curtesy. 
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ADDENDA 

To the Conyeyancing Acts and Settled Land Act, 1882, 



♦,i* This list includes the addenda previously printed at p. xxi of the Second 
Edition. The references thereto in the Table of Cases should therefore 
be transferred. 



The Conveyancing Act of 1881. 

Page 

111. To note on subs, (2), add : — Bacon, V.O., appears, in Re Agg- 
Gardner^ 25 Ch. I). 600, to have inferred from this sub- 
section, that, upon a voluntary enfranchisement, the lord 
cannot be compelled to give either an acknowledgment or 
an undertaking in respect to the title deeds retained by him ; 
apparently upon the ground, that a subsequent purchaser, 
under an open contract, cannot call for the lord's title. But 
it is not dear why, on a subsequent sale, the enfrancbised 
copyholder sbould be precluded from the power to prove 
his title, if, on settling the terms of a private contract, an 
intending purchaser from him should insist upon his so 
doing. 

113. On 8uh-8. (6), add: — ^In Re Johnson and Tusiin, 28 Ch. D. 

84, Pearson, J., held, that under this sub-section a vendor 
is only bound, in the absence of express stipidation, to 
provide at his own expense an abstract of such documents 
as are in his own possession; and that a purchaser who 
requires any further abstract must pay for it. Sed quare. 
This case has been set down for appeal ; and if the decision 
is upheld, it not only will alter the existing practice of con- 
veyancers, but may open the door to grave abuses. 

114. Add to note on sect, 3 :— -In Dunn v. Flood, 25 Ch. D. 629, 

North, J., upon the objection of the purchaser, refused 
specific performance of a contract for sale made by trustees 
which needlessly contained conditions of a depreciatory 
character. This proceeded a step beyond Dance v. Golding^ 
harUf in which case the objection proceeded from the cestui 
que trust. This decision seems to imply that, even after 
conveyance, the contract might be re-opened as against the 
purchaser at the instance of the cestui que trust; and 
suggests the insertion of a protective condition, in cases 
of Sdes by fiduciary vendors, or where a conveyance by 
fiduciary vendors forms a recent link in the title. This 
decision was affirmed, The Times, 16th January, 1885. 

115. At line IS from bottom, add: — It is true that in Lysaght v. 

Edwards, 2 Ch. D, 499, Jessel, M. R., held, that estates 
contracted to be sold are trust estates for the purpose of 
passing under a devise of trust estates. But he expressly 
held that this result was due to the intention of the testator ; 
and the case seems to have no application where no question 
of intention is relevant. 
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116. Add to note on sect, 5, subs. (1): — In Great Northern Rail- 
teat/ Co, and Sanderson, 25 Ch. D. 788, Pearson, J., inclined 
to the opinion that this section does not apply to a perpetual 
rent-charffe secured upon land by statute ; and he decided 
that, at all events, the Court would not compel a vendor to 
pay money into Court for the purpose of discharging such 
an incumbrance, whenever this course would inflict great 
hardship upon him. There are grounds for suspecting that 
in this case the rent-charge was charged, not only upon the 
land contracted to be sold, but also upon other lands of the 
vendors. (See also add. on p. 194, at p. 456, post.) 

135. Add to note: — ^It has, in some quarters, been assumed that 
in lie Affff-Gardner, 25 Ch. D. 600, Bacon, V.-C, expressed 
an opinion that a fiduciary vendor is not bound to give an 
undertaking. The case appears to have been decided upon 
other grounds ; and the opinion expressed by the learned 
V.-C. was, that imder the special circumstances, the vendors 
could not be called upon to give either an acknowledgment 
or an imdertaking. (See add. to p. Ill, supra.) It is 
submitted that fiduciary vendors should be compelled to give 
an undertaking, at all events, for so long as the documents 
remain in their respective personal custody. 

141. Line 10 from bottom, add: — ^It may be doubted whether it is 

necessary to specify the particular details of the breach of 
the covenant, or whether it would not be sufficient to specify 
the particular covenant which has been broken. 

It has been decided by the Queen's Bench Division, that 
the word *' and,'' which occurs before the words, ** in any 
case," is cumulative, and not alternative. {Law v. Bradshaw, 
The Times, 15th July, 1884.) 

142. After the Jirst paragraph, add: — ^Por an example of a notice 

considered by Bacon, V. C, to be insufficient, see Jacques v. 
Harrison, 12 Q. B. D. 136, at p. 137. 

Line 2 from bottom, add : — As to the terms upon which relief 
may be granted, see Bondy. Freke, W. N. 1884, p. 47. 

144. After sub-s. (6), (i), add: — As to the meaning of "bank- 

ruptcy," see sect. 2, sub-s. (xv), p. 109, ante. Filing a 
bankruptcy petition imder the Bankruptcy Act, 1883, was 
held to be within a condition against filing "a petition in 
liquidation" contained in a lease made before the coming 
into operation of the Conveyancing Act, 1881. {Ex parte 
Gould, 13 Q. B. D. 454.) 

145. After seat. 15, sub-s. (1), add: — ^Here "the terms" do not 

mean merely the payment of principal, interest, and costs ; 
and a tenant for life, having the right to redeem a mortgage 
held by the remainderman, cannot require the latter 8imp.y 
to transfer the mortgage to a stranger ; because the lattar 
would not hold it upon the same terms as the tenant for life 
would, if it were reconveyed. {Alder son v. Elgey^ 26 Ch. D. 
567.) 

147. Add at beginning of note on sect. 17 : — The whole costs of an 
action for foreclosure of two mortgaged properties are a 
charge upon both properties, although the mort^ges cannot 
bo consolidated, {('lapham v. Andrews, 27 Oh. 1). 679.) 
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156. Add after sect, 19, subs, (1), (iii) : — ^Although a mortgagee 
can appoint a receiver under this section, the Court wiU not 
refuse to appoint one when an action is pending. ( Tilleit v. 
Nixon, 25 Ch. D. 238.) 

159. Kirktcoody. Thompson was affirmed, 2 De G. J. & S. 613. 

164. Add to note on sect, 24, suh-s, (2) : — ^When a receiver has been 
appointed, the Court will restrain the mortgagor from dis- 
training for rent, even though the receiver is negligent. 
{Bai/li/ V. Went, W. N. 1884, p. 197.) 

167. Add to note on sect. 25, sub-s, (2) : — Before a sale is ordered 
under this section upon the application of the mortgagor 
alone, ho must deposit in Court a sufB.cient simi to protect 
the mortgagee against the risk of an abortive sale. {Lingard- 
Monche v. Jenkins, L. J. Notes of Cases, 1883, p. 18.) See 
also p. \%%, post. 

At end of note on sect, 25, sub-s. (2), add: — ^An equitable 
mortgagee, without a memorandum of deposit, or an agree- 
ment to execute a legal mortgage, may have an order for 
sale instead of foreclosure, under this sub-section. ( Oldham 
V. Stringer, W. N. 1884, p. 235.) In that case the defen- 
dant had failed to appear to the writ. 

In Charlewood v. Hammer, 28 Sol. J. 710, the defendant 
had appeared to the writ, but delivered no statement of 
claim. On a motion for judgment in default of pleading, 
the plaintiff obtained leave to sell unless the defendant 
redeemed within ten days after the chief clerk's certificate. 
But in that case it appeared that the security was clearly 
deficient. 

Add to note on sect, 25, sub-s, (4) : — ^In Smith v. Olding, 
25 Ch. D. 462, a single time for redemption was given, 
where the second mortgagee had postponed his own security 
and had become surety for the mortgagor, and neither 
defendant appeared. 

A further time will be given at the request of a sub- 
sequent incumbrancer, but not of the mortgagor, where 
there is no conflict as to priorities. {^Platt v. Mendel, 
27 Ch. D. 246.) 

172. Add at line 11 from bottom: — The doubt expressed in the 
foregoing paragraph was referred to, but not solved, by 
Pearson, J., in Re Filling's Trusts, 26 Ch. D. 432. 

Add to third paragraph of note : — ^Now that estates of in- 
heiitance, vested in a trustee or mortgagee who dies solely 
seised, ** devolve to and become vested in his personal 
representatives in like manner as if " they were chattels real, 
there seems no longer to be any strong reason why courts 
of probate should refuse to assume jurisdiction to grant 
administration of freeholds *' devolving" in that manner, 
even though there should be no personalty to administer. 
If the view of Messrs. Wolstenholme and Turner is correct, 
that a testator can appoint an executor for the special 
purpose of administering his trust and mortgage estates, 
there can be no doubt that the Court could appoint an 
administrator for the same special purpose. But the authors 
have been informed that the officials of the Probate Division, 
C— SUP. 1 1 
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in reply to an application, have expressed a doubt whether 
such limited administration would be granted. If the 
official view should be sustained, the proper course (unless, 

Eerhaps, in cases where the trust estate comprises lease- 
olds, or other chattels, besides freeholds, when application 
might be made for administration limited to the general 
trust estate) will be to apply to the Chancery Division for a 
vesting order. 
172. At end of note, add: — ^This sub-section does not enable the 
legal personal representatives of a last surviving trustee to 
exercise a trust for sale, which by the settlement is given 
to the trustees or the survivor of them simpliciter, {Re 
Inglehy Sf Norwich Union Insurance Company, 13 L. R. Ir. 
326.) Secus, if the power had been conferred on the heir of 
the survivor. (Ibid.) 

This section extends to copyholds. {Per Kay, J., in Re 
Hughes, W. N. 1884, p. 53.) 

175. Add to note on sect, 31 : — Representatives of a deceased trustee, 

who have allowed trust funds to be transferred into their 
names, cannot be compelled to exercise the power to appoint 
new trustees given by this section ; but if they neglect to 
enable the tenant for Hfe to receive the income, they may be 
saddled with the costs incurred by reason of such neglect. 
{Re Knight's Trusts, 26 Ch. D. 82.) 

Where a power contained in a settlement, which is exer- 
ciseable only with consent of a beneficiary, has ceased to be 
exerciseable, the fact that such power was subject to such 
consent, is not the expression of a "contrary intention" 
within the meaning of sub-s. (7), so as to prevent the statu- 
tory power from being exerciseable without such consent. 
{Cecily. Langdon, 28 Ch. D. 1.) 

The power conferred by this section may be exercised, 
although the settlement was made before the Act, and the 
occasion of appointing a new trustee is for the first time pro- 
vided for by the Act. {Re Walker and Hughes^ Contract^ 53 
L. J. Ch. 135.) 

176. Add at line 12 from bottom : — ^If the fund is immediately 

divisible, a lunatic, &c., trustee may be removed, without 
appointing a new trustee in his place. {Re Marty n, 26 Ch. D. 
745.) See further. Re Lawh's Trusts, 28 Ch. D. 77 ; Re Ray, 
47 L. T. 500. 

182. At end of second paragraph, add: — Jn Re Warren, Weadony. 
Reading, W. N. 1884, p. 181, 53 L. J. Ch. 1016, this power 
of compounding was held to extend to the claims of persona 
claiming a share as residuary legatees. 

184. Add to note on sect. 89 : — In Ex parte Thompson, W. N. 1884, 
p. 28, leave was given under this section to raise money for 
the purpose of carrying on a business for the benefit of a 
married woman living apart from her husband. 

To 4th paragraph of note, add: — The Court of Appeal expressed 
the opinion obiter, in the case of Re Wood, Wood v. Kimber, 
The Times, 13th January, 1885, that on a liberal interpreta- 
tion of the Act, the power given by this section might be 
exercised, not merely to promote the pecuniary benefit of the 
wife, and that a benefit to the husband and family might be 
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also such a benefit to the wife as is contemplated by this 
section. But they refused to apply this doctrine in the case 
before them; and it is exceedingly difficult to imagine in 
what way a more favourable case for applying it could arise. 

189. Line 4 of note on sect. 43, after ** to which " add: '* as to both 
capital and income '* ; and at end of first paragraph of note, 
add : — It was decided in Re Cotton, that income to which 
the infant was only entitled contingently might be applied 
for maintenance ; and in Ee George, that income to which the 
infant was not entitled at all, though he was entitled to the 
corpus from which it arose, might not be so applied. In the 
present sub-section, the words, ** the income of that property, 
or any part thereof,*' have been substituted for the words 
occurring in the corresponding section of Lord Cranworth's 
Act, ** the whole or any part of the income to which such 
infant may he entitled in respect of such property ;'* which 
change would seem, from its nature, to have been especially 
adapted to meet the decision in Re George, and suggests that, 
under the present section, the income may be applied for 
maintenance, whether the infant is or is not entitled thereto. 
This opinion was expressed obiter by Kay, J., in Re Judkin^s 
Trusts, 25 Ch. D. 743, at p. 748. That case, however, was 
not a decision upon the present section ; for the question of 
maintenance does not appear to have been raised. In a later 
case, Re Dickson, Hill v. Grant, W. N., 1884, p. 235, the 
same judge came to the opposite conclusion, and decided that 
the law remains in the same state as when Re George was 
decided, and that income cannot under the present section be 
applied for maintenance, unless the infant is at least contin- 
gently entitled thereto. This seems to be equivalent to a 
decision that the above-mentioned alteration in the Act's lan- 
guage has no meaning. It is conceived that this decision 
cannot safely be relied upon; and that in wills which 
contain gifts of the nature above indicated, express provision 
should be made for the disposition of the intermediate income. 

In Re Judkin^s Trusts, the judge pointed out, that the pre- 
sent section applies only in cases where the infant is entitled 
to the corpus on or before attaining the age of twenty-one years, 
tn that case, the infants did not become entitled until the 
happening of an event which would not necessarily occur at 
or before that time ; and it was held that this would have 
sufficed to prevent the income from being applicable for 
maintenance under the present section. 

Since in cases where the gift is by a parent or person 
standing in loco parentis, who has not otherwise provided for 
maintenance, the infant is entitled to the intermediate income, 
the principle of Re Dickson, supra, is not applicable. 

190. To note on sect, 43, sub-s, (2), add: — Past accumulations of 
income may under this section be applied for past mainte- 
nance. {Re Pitts, Collins Y. Pitts, W.N. 1884, p. 225.) 

Idl. On sect. 43, sub^s. (3), add the following note : — A direction that 
the intermediate income shall be accumulated, is not such an 
expression of a ** contrary intention" as to prevent the 
trustees from applying it for maintenance under this section. 
{Re Thatcher's Trusts, 26 Ch. D. 426.) 

n2 
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194. Add to note on sect, 45, subs. (1) : — ^It would appear, from a 
dictum of Pearson, J., ia Great Northern Railtcay Co, and 
Sanderson^ 25 Ch. D. 788, at p. 794, that in his opinion there 
is nothing to authorize the redemption of annual sums which 
are imposed or confirmed by statute. But the attention of 
the judge was not directed to the present section. 

200. Line 5 from end of note on sect, 50, add : — The decision of 
Chitty, J., in Mander v. Harris , was reversed on appeal, 
W. N. 1884, p. 170, 32 W. E. 941 ; but upon grounds which 
leave unaffected his observations upon the effect of the 
M. W. P. Act in relation to the status of coverture. 

205. To note on sect, 56, add: — One of several trustees cannot be 
authorized by the others to receive the purchase-money on 
behalf of all. (Floicer v. Metropolitan Board of Works j W. N. 
1884, p. 186, 32 W. E. 1011.) 

219. On sect, 69, suh-s, (3), add the following note : — This sub- 
section is only directory, and the penalty for bringing a 
matter before the Court in any other way affects the question 
of costs only. {Ex parte Thompson, 28 Sol. J. 274.) This 
point is not noticed in the report in W. K. 1884, p. 28. 



The Conveyancing Act, 1882. 

233. Line 1 from bottom, and — 

234. Line 13 from bottom, add: — The decision in Kettlewell v. Watson 

was reversed on appeal, 26 Ch. D. 501 ; but upon the facts, 
and not upon any question of law. 

238 In second paragraph of note, for ** sect. 46" read ''sect. 52"; 
and add: — See p. 201, ante, 

241. Add to note: — Pride v. Bubb seems to overrule LechmereY, 
Brotheridge, 32 Beav. 353. 



The Settled Land Act, 1882. 

263. To note on sect, 2, sub-s, (1), add:— A summons in relation to a 
settlement, part of the property comprised in which has been 
made the subject of a sub-settlement, should be entitled 
only in the matter of the original settlement, and served only 
on the trustees of that settlement. {Be Knoxcles* Settled 
Estates, 27 Ch. D. 707.) 

266. Add to note on sect, 2, sub-s, (8) : — ^When realty is settled by 
reference to trusts of personalty, trustees in whom the latter 
is. vested, if they have a power to call in and vary invest- 
ments, are trustees of the realty for purposes of the S. L. Act. 
{Re Garnett Orme's Contract, 25 Ch. D. 595.) 

268. Tucker v. Linger is now reported, 8 App. Cas. 508. 

269. Add to note on sect, 3, sub-s. (1) : — ^Whoro a power of sale is 

given to trustees by a private Act of Parliament, the tenant 
for life may exercise his statutory power free from any 
restriction imposed on the power given to the trustees. {Re 
Chay tor's Settled Estates Act, 25 Ch. D. 651.) 
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271. In note on sect. 3, subs, (iii), dele "and right of ro-entry"; 
and add: — ^The statute 8 & 9 Vict. c. 106, s. 4, will prevent 
a right of re-entry from attaching on a common law 
exchange ; but does not affect the mutual implied warranty. 
The corresponding (repealed) section of 7 & 8 Vict. c. 76, 
s. 6, abolished the warranty also. It may be a question, 
whether a right of re-entry is annexed to a warranty ; see 
Watk. Conv. 9th ed. p. 329, note. On the inconvenience 
attending subsequent dealings with the property, after a 
common law exchange, see 1 Prest. Abst. 162. 

275. Add to the remarks upon Jines : — See now the S. L. Act, 1884, 
8. 4, p. 443, post, 

281. Add to note on sect, 11 : — See note on S. L. Act, 1884, s. 4, 
p. 443, post. 

If a tenant for life in exercise of a power in the settle- 
ment, or trustees in exercise of a similar power (with the 
consent of the tenant for life by virtuo of sect. 56, sub-s. 2 
of the Act), should make a lease of mines, this does not in 
either case seem to be a mining lease made in exercise of 
the statutory power of leasing ; and consequently the pro- 
visions of sect. 11, as to setting aside pai't of the rent, do 
not apply to such a lease. In the case of conciuTent powers 
vested in the tenant for life, one under the settlement and 
one under the Act, the lease ought to express clearly under 
which power it is intended to be made. These remarks are 
equally true with reference to other statutory powers ; but, 
except with reference to mining leases, the distinction 
between powers conferred by the settlement and powers 
conferred by the Act is not of great practical importance. 

284. After sect, 15, add: — ^When a will creating a settlement con- 
tains express provisions against a sale of the mansion house 
by the trustees, the Court is not hindered from consenting to 
a sale j but if personal chattels are settled to devolve with 
the mansion house, the Court will require, before consenting 
to a sale of the house, that some arrangement shall be made 
respecting the chattels. {Re J, B, Brown^s Will^ 27 Ch. D. 
179.) Trustees in such a case are justified in requiring the 
question to be referred to the Court. (Ibid,) 

294. Addy after sect, 21, sub-s, (ii) : — ^The word mcumbrance in this 
sub-section does not include terminable charges, even though 
created for purposes coming within the scope of the present 
Act. {Re KnatchbulVs Settled Estate, 27 Ch. D. 349.) 

Capital money may be applied in discharging incum- 
brances, though not affecting the whole of the settled land. 
{Re Chay tor's SeUled Estates Act, 25 Ch. D. 651.) 

296. ^/ 12 lines from top, add : — Re Lytton's Settled Estates] W. N. 

1884, p. 193. 

297. After Re Hobson's Trusts, add: — And to allow payment to 

the trustees, if they come within the definition of trustees 
for ]p\irpose8 of the Act. If necessary, trustees will be 
appomted for the purposes of the Act, and the money will, 
at the request of the tenant for life, bo ordered to be paid to 
them. {Re Wrtghfs Trusts, 24 Ch. D. 662; Re Harrop's 
Trusts, ibid, 717.) 
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303. Add at end of note on sect. 25 : — ^This and the next following 
section are prospective only, and cannot be used for the 
purpose of relieviug a tenant for life from liabilities already 
incurred. (Re KnatchhulVs Settled Estate, 27 Ch. D. 349.) 

311. After sect, 32, add: — Where a small portion of settled land, 

which was held by a lessee at a rent, was taken by a com- 
pany under compulsory powers, and the lessee agreed to pay 
to the tenant for life the undiminished rent for the residue 
loft in his hands, it was held that the tenant for life could 
not be allowed to make a profit on the transaction, and that 
the whole income of the company's purchase-money must be 
accumulated during the continuance of the lease. {Re Grif- 
fth's Willy 49 L. T. 161.) It would seem, from this extra- 
ordinary decision, which purports to follow, but is in fact 
easily distinguishable from. Re Wilkes' Estate, 16 Ch. D. 597, 
that whenever a lessee voluntarily consents to have his rent 
raised, the tenant for life is not entitled to the benefit thereof. 

312. At end of note on sect, 33, add : — ^A fund, which by the settle- 

ment is liable to be invested in land, to bo settled in strict 
settlement, but which has been brought into Court in an 
administration action, is not within this section. {Burke v. 
Gore, 13 L. E. Ir. 367.) 

313. Askew v. Woodhead was followed in Re Hunt's Estate, W. N. 

1884, p. 181. Also 4 lines from bottom, add : — See also Re 
Lord Ranelagh's Will, 26 Ch. D. 590. 

81 5, At bottom, add: — As to the apportionment of the proceeds of 
windfalls, see Swinburne v. Ainslie, 28 Ch. D. 89 ; Harrison 
V. Harrison, W. N. 1884, p. 205. 

317. Add to note on sect, 37 : — ^In Re Lord John Thynne, The Times, 

7th July, 1884, an order was made for the sale of three 
Sevres vases, valued at 3,000/., for the purpose of paying off 
mortgae:e8, the income of the settled estates having been 
seriously reduced. 

318. After Ee Kemp's Settled Estates, add: — In Re Knowles* 

Settled Estates, 27 Ch. D. 707, Pearson, J, refused to 
appoint two relatives as trustees for purposes of the Act. 

After Ee Stoneley's Will, add : — ^It is the practice to require 
as strict proof of fitness, as though the proposed persons 
were not already trustees for any purpose. 

319. Line 6 from top, after Ee Shelmerdine, add: — Re Bruni, 

W. N. 1883, p. 220. 

At end of note on sect, 38, sub-s, (1), add: — ^The V.-C. of 
Ireland, in Burke y. Gore, 13 L. E. Ir. 367, held that the 
exercise of the power conferred by this section is optional, 
and that the Court ought to be satisfied, not only aa to the 
fitness of the proposed persons, but also that the object of 
their appointment is such as to render such appointment safe 
and beneficial for all the beneficiaries. In the above case it 
was desired to make an investment not authorized by the 
will. This decision is scarcely consonant with the practice of 
the English Courts, which are not usually curious to inquire 
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what will be the practical effect of the appointment of the 
trustees. 

At end of note on sect. 38, 8ub-8, (2), add: — A summons may be 
entitled in the matter of the Act, although a suit is pending 
for the administration of the settled estate. {Re Parry ^ 
W. N. 1884, p. 43. 

320. Add to note on sect. 39 : — ^It would seem that Bacon, V.-C, has 

held, that the fact that the trusts may be exercised by " the 
trustees or trustee ^^ for the time being, is sufficient to 
authorize payment of capital money to a single continuing 
trustee. {Re Gamett Orme's Contract, 25 Ch. D. 595.) Sed 
queer e. 

321. Line A from top, add: — Speight v. Gaunt is now reported, 9 

App. Cas. 1. 

323. After sect. 45, add: — See S. L. Act, 1884, s. 5, and notes 
thereon, p. 444, post. 

331. At end of note on sect. 50, add : — ^If a bankrupt tenant for life 
refuses to exercise his powers, the remedy is not that the 
Court should confer similar powers on other persons, but 
should consider the particulars of a scheme presented by 
the beneficiaries, and order the bankrupt to carry them out. 
{Re ManseVs Settled Estates, W. N. 1884, p. 209.) 

333. After sect. 53, add: — It follows from the fiduciary position of 
the tenant for life that, except so far as regards purely 
ministerial functions, such as completing a definite contract, 
he cannot exercise his powers through an attorney. 

335. After sect. 56, suh-s. (2), add: — See S. L. Act, 1884, s. 6, and 

notes thereon, p. 445, post. 

336. At end of 4th paragraph, add: — ^An equitable tenant for life, 

whose consent is necessary to a sale, must enter into the 
usual limited covenants for title. {Re Sawyer and Baring^ a 
Contract, W.N. 1884, p. 192.) 

340. To note on sect. 58, sub-s. (1), (vi), add : — ^A person entitled for 

life to the rent reserved on a lease derived out of a settled 
estate, is not a tenant for life of the settled estate within the 
meaning of the Act. {Re Hazle^s Settled Estates, 26 Ch. D. 
428.) 

Line 19 /row top, for " restrict " read *' except from " ; and dele 
"to." 

After suh'S. (viii), add: — See S. L. Act, 1884, s. 8, and note 
thereon, p. 449, post. 

341. Re Jones, affirmed, 26 Ch. D. 736. 

342. After third paragraph, add : — An infant who has a vested equi- 

table estate in land, liable to be devested on death imder the 
age of twenty-one years, is a tenant for life within the 
meaning of the Act. {Re James, W. N. 1884, p. 172.) 

If trustees are appointed under the Act for the purpose of 
selling an infant's lands, the estate being administered by 
the Court, the sales may be directed to be made out of Court. 
{Re Price, Leighton v. Price, 27 Ch. D. 552.) 
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343. To note on sect, 60, add: — Trustees, acting in the place of an 

infant tenant for life, who have previously obtained from the 
Court powers under the Settled Estates Act, 1877, must 
apply by petition to suspend the latter powers before exer- 
cising the powers conferred by the S. L. Act. {lie Poole* s 
Settled Estates, 32 W. E. 956.) 

344. After sect. 62, add: — The committee of a lunatic tenant for 

life must obtain authority from the Court in Lunacy before 
giving notice of intention to exercise the statutory powers. 
(Re Bay's Settled Estates, 25 Ch. D. 464.) 

345. After sect 63, add: — See S. L. Act, 1884, ss. 6, 7, and notes 

thereon, j), 44b et seg., post. 

If an estate is given in trust for sale, and to maintain 
infants out of the income, and accumulate the residue for 
their benefit, they are tenants for life within this section. 
(Re Poicell, AUaivay v. Oakley, W. N. 1884, p. 67.) 
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